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information that you wish to have considered, you mayfile a motion to reconsider or a motion to reopen in
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directly with the AAO. Please be aware that 8 C.F.R. § 103. 5(a)(1)(i) requires any motion to be ﬁled within
- 30 days of the dec1s1on that the motlon seeks to recon51der or reopen.
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
~on April 1, 2009 and the Administrative Appeals Office (AAO) dismissed the subsequent appeal on

- December 13, 2011. The AAO stated in error in its December 13, 2011 dismissal that the petitioner -
failed to submit additional evidence on appeal. On June 25, 2012 the AAO reopened this matter on
its own motion and permitted the petitioner to submit a brief. - As of the date of this decision, the
AAO has not received any additional évidence from counsel or the petitioner. The matter is now
before the AAO on appeal. The appeal will be dismissed.

The petltloner is a radio program production company. It seeks to employ the beneficiary
- permanently in the United States as a radio announcer.- As required by statute, ETA Form 9089,
~Application for Permanent Employment Certification, approved by the United States Department of
~Labor (DOL), accompanied the' petition. The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on
the prlorlty date of the visa petition and that the beneficiary was not qualified for the certified jOb
opportunlty, and denied the petition accordlngly

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and 1ncorporated into
‘the de01s1on Further elaboration of the procedural hlstory will be made only as necessary.

In his decision, the dlrector noted that the record lacked an or1g1na1 Form ETA 750. The regulatlons
at 8 C.F.R. §§ 204.5(a)(2) and 204.5(1)(3)(i) require that any Form I-140 petition filed under the
preference category..Of section 203(b)(3) of the Act be accompanied by a labor certification.

| The regu]atlon at-8 C.F.R. § 103.2(b) prov1des

Submitting copies of documents Apphcatlon and petltlon forms must be submltted in .
the original. Forms and documents issued to support an application or petition, such
as labor certifications, Form IAP-66, medical examinations, affidavits, formal
consultations, and other statements, must be submitted in the original unless
previously filed with [USCIS].

(emphasis added). ;

The petitioner submitted an original signed labor certlﬁcatlon on appeal and has overcome the
director’s concerns on this point.

As set forth in the director’s April 1, 2009 denial, another one of the issues in this case is whether or
. not the petitioner has the ability to pay the proffered wage as of the priority date and continuing until
the beneficiary obtalns lawful permanent residence and whether the beneﬁmary has a bachelor’s
degree or foreign equlvalent degree as of the priority date. '

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
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“who are capable, at. the time of petltlomng for classification under. this paragraph of performmg
skilled labor (requiring at least two years tralnlng or experience), not of a temporary nature, for
whlch quahﬁed workers are not avallable in the United States :

The regulatlon at 8 C.F.R. § 204. 5(g)(2) states, in pertinent part

Ability of prospective employer to pay wage. Any petltlon ﬁled by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability -
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
_priority date is established and continuing until the beneficiary obtains lawful |
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports; federal tax returns, or audited ﬁnanc1a1 statements.

The petitioner must demonstrate the contmumg ability to pay the proffered wage beginning on the
 priority date, which is the date the ETA Form 9089, Application for Permanent Employment
Certification, was accepted for processing by any office within the employment system of the DOL.
See 8 C.F.R. § 204.5(d). The petitioner must also demonstrate that, on.the priority date, the beneficiary
had the qualifications stated on its ETA Form 9089, Application for Permanent Employment
Certlﬁcatlon as certified by the DOL and submitted with the instant petition. Matter of Wing's T ea
House, 16 I&N Dec. 158 (Acting Reg’l Comm’r 1977) :

Here, the ETA Form 9089 was accepted on June 11, 2007. The proffered wage as stated on the ETA
Form 9089 is $32,000 per year. The ETA Form 9089 states that the position requires a bachelor’s
degree in music, art, literature or hlstory, ora forelgn educatlonal equivalent.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all’ pertment evidence in the record, 1nc1ud1ng new ev1dence
properly submltted upon appeal.’

The record 1ndlcates the petrtloner is structured as a limited liability company and filed fts tax returns
on IRS Form 1040.2 On the petition, the petitioner claimed to have been established in 2006 and to

-1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, whichv are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).. The
fecord in the instant case provides no reason to preclude consideration of any of the documents.
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988). .

2 A limited liability company (LLC) is an entity formed under state law by filing articles of
organization. An LLC may be classified for. federal income tax purposes as if it were a sole
proprietorship, a partnership or a corporation. If the LLC has only one owner, it will automatically
be treated as a sole proprietorship unless an election is made to be treated as a corporation. If the
LLC has two or more owners, it will automatically be considered to be a partnershipqunle‘ss an
election is. made to be treated as a corporation. If the LLC does not elect its classification, a default
classification of partnership (multi-member LLC) or disregarded entity (taxed as if it were a sole
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currently employ 1 worker. According to the tax returns in the record, the petitioner’s fiscal year is
based on a calendar year. On the ETA Form 9089, signed by the beneﬁmary on June 8 2007, the
beneﬁc1ary did not clalm to have worked for the petltloner

Theﬂpetmoner must establish that its job offer to the'beneﬁmary is a realistic one. Because the filing of
an.ETA Form 9089 labor certification application establishes a priority date for any immigrant petition
later based on the ETA Form 9089, the petitioner must establish that the job offer was realistic as of the
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains
lawful permanent residence. The petltloner s ability to pay the proffered wage is an essential element in
evaluatmg whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg’l
Comm’r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluatmg whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, ‘although the totality of the circumstances
affecting the petitioniing business will be considered if the evidence warrants such con51derat10n See
Matter of Sonegawa, 12 I&N Dec. 612 (Reg’l Comm’r 1967)

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS will
first examine whether the petitioner employed and paid the beneficiary during that period. If the
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to
or greater than the proffered wage, the evidence will be considered prima facie proof of the
‘petitioner’s ability to pay the profféred wage. In the instant case, the petitioner has not establlshed
* that it employed and paid the beneficiary the full proffered wage from the priority date in onwards.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal
to the proffered wage during that period, USCIS will next examine the net income figure reflected

. on the petitioner’s federal income tax return, without consideration of depreciation or other

expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1St Cir. 2009); Taco Especial v.
" Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff’d, No. 10-1517 (6th Cir. filed Nov. 10,
2011). Reliance on federal income tax returns as a basis for determining a petitioner’s ability to pay
the proffered wage is well establlshed by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing T ongatapu"Woodc‘raﬁ‘ Hawaii, Ltd. v. Feldman, 736 F.2d
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co., Inc. v. Sava; 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.
Supp. 647 (N.D. IIL. 1982) aff°'d, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner’s wage’

' expense is mlsplaced Showmg that the petitioner paid wages in excess of the proffered wage. is
insufficient. ‘

With respect to depreciation, the court in River Street Donuts noted:

The AAO recognized that a depreciation deduction is a systematic allocation of

proprietorship) will apply. See 26 C. FR. § 301.7701-3. The election referred to is made using IRS
Form 8832, Entity Classification Election. In the instant case, the petmoner a single-member LLC,
is considered to be a sole proprietorship for federal tax purposes.
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the cost of a tangible long-term asset and does not represent a- specific cash
expendlture during the year claimed. Furthermore the AAO indicated that the
allocation of the depreciation of a long-term asset could be spread out over the
years or concentrated into a few depending on the petitioner's choice of
accounting and deprec1atlon methods. Nonetheless, the AAO explained that
depreciation represents an actual cost of doing business, which could represent
.either the diminution in value of buildings and’ equrpment or the accumulation of .
funds necessary. to replace perishable equipment and buildings. Accordingly, the .
AAO. stressed that even- though amounts- deducted for deprecratlon do. not |
tepresent current use of cash, neither does it represent amounts avallable to pay_y :
wages. :

We ﬁnd that - the AAO has ‘a rational explanatron for its pohcy of not addmgr }
depreciation back to net income. Namely, that the amount spent ona long term
tangible asset 1s a "real" expense ; :

River Street Donuts at 118 “[USCIS] and _]udlClal precedent support the ‘use of tax returns and the
net. income figures in determining petitioner’s ability to pay. Plaintiffs’ argument that these figures
should be revised by the court by adding back depreciation is w1thout support.” Chz-Feng Chang at
537 (emphas1s added) .

In K.C.P. Food 623 F. Supp at 1084 the court held that the Imrmgratlon and Naturahzatlon
Service, now* USCIS; had properly relied on the petitioner's. net ‘income figure, as stated on the
petitioner's corporate -income tax . returns, rather than the petitioner's gross income. The court
specifically rejected the argument that the Service should have considered income before expenses
were paid rather than net income. See Taco Especial v. Napolztano 696 F. Supp. 2d at 881 (gross
proﬁts overstate an employer's ab111ty to pay | because it 1gnores other necessary expenses)

" The record before the dlrector closed on February 14 2008 the date the petltloner filed the petition.
As of that date, the petitioner’s 2007 federal income tax return was not yet due.®> The petitioner’s
2007 and 2008 tax returns submltted on appeal stated its net income as detailed in the table below

30n appeal the petitioner indicates that it could not establish ab111ty to pay as of the filing date of the
labor certification as its 2007 tax return was not yet due. Counsel contends on appeal that the
director violated 8 C.F.R. § 103. 2(b)(8) by failing to request further evidence before denying the
. petition. The cited regulation requires the director to request additional evidence in instances "where
there is no evidence of ineligibility, and initial evidence or eligibility information is missing." Id.
The director is not requrred to-issue a request for further information in every potentially deniable
case. If the' director determines that the initial evidence supports a decision of denial, the cited
regulation does not require solicitation of further’ documentation. - The director did not deny the
petition based on 1nsufﬁcrent evidence of eligibility.

Furthermore, even if the. dlrector had committed a procedural error by failing to sollclt further
‘evidence, it is not clear what remedy would be appropriate beyond the appeal process itself. ‘The
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In 2007, the petitioner’s Form 1040 (Schedule C, Line 31) Istated net income of $43,205.*
In 2008, the petitioner’s Form 1040 (Schedule C, Line 31) stated net income of $45,100.

Therefore, for the years 2007 and 2008, the petitioner established that it had sufﬁcient net income to
pay the proffered wage. ‘

Thus, from the date the ETA Form 9089 was accepted for processing by the DOL, the petitioner
established that it had the continuing ability to pay the beneficiary the proffered wage as of the
priority 'date. The director’s decision to the contrary is withdrawn.

The director also found that the record did not establish the beneficiary’s qualifications. Section
203(b)(3)(A)(i) of the Immigration and. Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i),
provides for the granting of preference classification to qualified immigrants who are capable, at the
time of petitioning for classification under this paragraph, of performing skilled labor (requiring at’
least two years training or experience), not of a temporary nature, for which qualified workers are
not available in the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii),

also provides for the granting of preference classification to qualified nmmgrants who hold
baccalaureate degrees and are members of the professions.

To be eligible for approval, a beneficiary must have all the education, training, and experience specified
on the labor certification as of the petition’s priority date. See Matter of Wing’s Tea House, 16 1&N
158 (Acting Reg’l Comm’r 1977). : The priority date of the petition is June 11, 2007, which i 1s the
date the labor certification was accepted for processing by the DOL. See 8 C.F.R. § 204. S(d) The
Imm1grant Petition for Alien Worker (Form I-140) was filed on February 14, 2008:

The proffered position’s requirements are found on ETA Form 9089 Part H. This section of the

“application for alien labor certification, “Job Opportunity Information,” describes the terms and
conditions of the job offered. It is important that the ETA Form 9089 be read as a whole.. The
instructions for the ETA Form 9089, Part H, provide:

Minimum Education, Training, and Experience Requifed to Perform the Job
Duties. Do not duplicate the time requirements.. For example, time required in

petitioner has in fact supplemented the record on appeal, and therefore it would serve no useful
purpose to remand the case simply to afford the petitioner the opportunity to supplement the record
with new evidence. The AAO will consider the petitioner’s 2007 and 2008 tax returns on appeal.

% For an LLC taxed as a sole proprietorship, USCIS considers net income to be the ﬁgure shown on
Schedule C, Line 31 of the petitioner’s Form 1040, U.S. Individual Income Tax Return.-

> If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by
the Department of State to determine when a beneﬁciary can apply for adjustment of status or for an
* immigrant visa abroad. Thus, the importance of reviewing the bona fides of a _]Ob opportumty as of the
priority date is clear.
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training should not also be listed in education or experiernice. Indicate whether months
or years are required. Do not include restrictive requirements which are not actual
business necessities for performance on the job and which would limit consideration
of otherwise quahﬁed U.S. workers.

On the ETA Form 9089, the “job offer” position description for a radio announcer prbvidés;

Host radio program in the Albanian language for the Albanian population of
Interview guests on the air re: Albanian music, Albanian history and culture,
cultural events, current events in Albania and on life for the Albanian community in the
U.S.A. Read announcements and comment-on current events, the arts, and community
news. Select program content, conduct research on program content and/or guest
background. Discuss various topics on the air with guests and listeners. Host civic,
private events and represent the radlo statlon at these events, both in and

-elsewhere.

Regarding the minimum level of education and experience requlred for the proffered pos1t10n in this

matter,
HA4.

4-A.

4-B.

7-A.

Part H of the labor certlﬁcatlon reflects the following requirements:
Education: | Minimum level required: bachelor’s degrge.

States “if Other indicated in question 4 .[in relation to the minimum education], specify the

-education required.”

None listed.

Méjér Fi.eld Study: music, art, literatqre, or history.

Is there an alternate field of study that is ;icceptable?

The petitioner checked “no” to this question.

If Yes, specify the major field of study:

None listed.

Is there an alternate combination of education and experieﬁce that is acceptable?
The petitioner checked “no” to this question. |

If yes, specify the alternate level of education required:

None listed.
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9. Is a foreign educational equivalent acceptable?

The petitioner listed “yes” that a foreign educational equivalent would be accepted.

6. Experience: No experience is required for the job. |

14.  Specific skills or other requirements: Clear, well-modulated voice suitable fdr radio, fluent
in the Albanian language, both Geg and Tosk dialects. Ability to. think and react
appropriately. ' :

The occupational classification of the offered position is not one of the occupations statutorily
defined as a profession at section 101(a)(32) of the Act, which states: "The term 'profession' shall
include but not be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in
elementary or secondary schools, colleges, academies, or seminaries."

Part F of the ETA Form 9089 indicates that the DOL assigned the occupational code of 27-3011.00
and title radio announcer, to the proffered position. The DOL’s occupational codes are assigned
based on normalized occupational standards. The occupational classification of the offered position
is determined by the DOL (or applicable State Workforce Agency) during the labor certification
process, and the applicable occupational classification code is noted on the labor certification form.
O*NET is the current occupational classification system used by the DOL. ' Located online at
http://online.onetcenter.org, O*NET is described as "the nation's primary source of occupational
information, provndmg comprehensive information on key attributes and characteristics of workers -
and occupations." O*NET incorporates the Standard Occupatlonal Classification (SOC) system,
which is designed to cover all occupations in the United States P

In the instant case, the DOL categorized the offered pos1t10n under the SOC code 27 —3011.00. The
O*NET online database states that this occupation falls within Job Zone Three.’

According to the DOL, one or two years of training involving both on-the-job experience and
informal training w1th experienced workers are needed for Job Zone 3 occupations. The DOL
assxgns a standard vocational preparation (SVP) of 6 to Job Zone 3 occupations, which means
“Im]ost occupations in this zone require training in vocational schools, related on-the-Job
experience, or an associate's degree. Some may require -a bachelor's degree.” See
http://online.onetcenter. org/lmk/summary/27 -3011.00 (accessed September 4.2012). -Additionally,
the DOL states the following concerning the training and overall experience required for Job Zone 3
occupations:

4

®See http://www.bls.gov/soc/socguide.htm.

? According to O*NET, most of the occupations in Job Zone Three require training in vocational
schools, related . on-the-job ‘experience, ' or an associate’s ~  degree.
http://online.onetcenter.org/help/online/zones (accessed September 4, 2012).
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" Previous work-related skill, knowledge, "or experience is required for these
occupations. For example, an electrician must have completed three or four years of

- apprenticeship or several years of vocational training, and often must have passed a
hcensmg exam, in order to perform the JOb

See id. Because of the requlrements of the proffered position and the DOL’s standard occupational
- requirements, the proffered position is for a skilled worker, but might also be considered under the
professmnal category '

- The regulatlon at 8§ C.F. R § 204. 5(1)(3)(11)(C) states the followmg

If the petition is for a professional, the petltlon must be accompanied by evidence that

the alien holds a United States baccalaureate degree or a foreign equivalent degree

and by evidence that the alien is a member of the professions. Evidence of a’

baccalaureate degree shall be in the form of an official college or university record

showing the date the baccalaureate degree was awarded and the area of concentration
- of study. To show that the alien is a member of the professions, the petitioner must

submit evidence that the mlmmum ofa baccalaureate degree is required for entry into
: _the occupation.

The above regulation uses a singular description of foreign equivalent degree. Thus, the plain meaning
of the regulatory language concerning the professional classification sets forth the requirement that a-
beneficiary must pr‘oduce one degree that is détermined to be the foreign equivalent of a U.S.

baccalaureate’ degree in order to be qualified as a professional for third preference visa category
purposes. . : :

The above regulation requires that the alien meet the requirements of the labor certification.

The record contains a certificate for the beneficiary from the

for 3 academic years of study in “the branch of stage director, accordion, and canto. The record also
contains an evaluation from signed by - BB.A,
M.A.T., Ed.D. stating that the beneficiary has the U.S. equivalent of professional training in performing
arts from a regionally accredited institution in the United States. There is no evidence in the record that
the beneficiary has a U.S. bachelor’s degree or foreign equivalent. Further, the labor certification states
that the position requires fluency in the Geg-and Tosk dialects and there is no evidence in the record
that the beneficiary is fluent in either dialect. '

On appeal, counsel asserts that the director’s decision was an abuse of discretion and states that the
" petitioner was unable to submit some evidence with the initial filing. The petitioner asserts that
some of the. schools that the beneficiary attended were reorganized after the collapse of the
communist regime and that it was having difficulty obtaining  proof of the beneficiary’s
qualifications. On appeal, the petitioner submitted the evaluation indicating that the beneficiary’s
education is.the equivalent of professional training. Thus, the petitioner has not established that the
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beneﬁmary has the forelgn equlvalency of aU.S. bachelor s degree The beneﬁcrary cannot quahfy
‘asa profess1onal

The AAO will also consider whether the petition may be approved under the skilled worker
category. To determine whether a beneficiary is eligible for an employment based immigrant visa,
United - States Citizenship and Immigration Services - (USCIS) must examine whether the alien's
.credentials meet the requirements set forth in the labor certification. In evaluating the beneficiary’s
qualifications, USCIS ‘must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. -See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm’r 1986). .See also, Madany v. Smith, 696 F.2d 1008 (D. C. Cir. 1983); KR K.
- Irvine, Inc. 'v. Landon, 699 F2d 1006. (9th Cir. 1983); - Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (Ist Cir. 1981). The beneficiary does not meet the terms
of the labor certification and therefore cannot quahfy under the. skrlled worker category elther Thus
the beneﬁcrary is not qualified.

Although the ev1dence submitted establishes that the petitioner had the contmumg ability to pay the
. proffered wage beginning on the priority date, the petitioner has not established that the beneficiary

had all the education, training, and experience specified on the labor certification as of the petition’s
priority date.- ' : :

“« Invisa petrtron proceedings, the burden of proving ehglbrhty for the benefit sought remains entirely
with the pet1t1oner Section 291 of the Act 8 U.S.C. § 1361. Here that burden has not been met.

ORDER The appeal is drsmlssed



