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PETITiON: ; Immigrant Petit.ionforAlien ~orker as a Skilled Worker .or Professional Pursuant to Section 
· .203(b)(3) of the Immi~ration. and Nationality Act, 8t:J.S.C. § 1153{b)(3) 

ON BEH.ALF OF PETITIONER: 

'•,' 

INSTRUCTIONS: 

Enclosed please firid the· decision of· the Administrative Appeals Office in your case. All of the documents 
related io this matter ha.ve .been.returned to the office that originally decided your case. Please be advised that 
any futthet 'inquiry_ that you might have concerning your-case must be made to that offiCe. . . . . . . 

·.If ybu believe the AAO inappropriately. applied the law in reaching its · d,ecision, or you have additional 
information. that you wish to have considered, ypu may fil~ a motion to. reconsider or a motion to reopen in 
accordance with the instructions on Forin · 1~29013, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 

. directly with the AAO. Please be aware that. 8 C.F.R. § 103:5(a)(1)(i) re.quires 'any motion to .be filed within 
· 30 days oqhe decision that the ryiotion s~eks to reconsider or reopen. · 

on Rosenberg . · . . 
Acting Chief, Admin~strat_ive Appeals· Office · 
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J)ISCUSSION: . The pref~rertce. visa petition was ~enied by·the Director, Nebraska SerVice Center, 
and . is. now before the Admini~trativ~ ,'Appeals Office. (AAO) ·<:m appeaL The appeal will be 
dismissed. ~ :· · · ·· · 

j 

The petitioner is a restaurant. . It .seeks to employ t4e beneficiary permanently in the United States as 
a Koteari Food Specialty ·Cook. As. required by statute, · the petition is accompanied by a Form ETA 

· 750, AppliCation for ·Alien Employment Certificati~:m, approved by the United States Department of 
Labor (:DOL). ·• The director deter;mined that the. petitjoner had not established that it had the 
continuing ability to pay the benefi¢iary the ·proffere.d wage beginning on the priority date of the visa .· 
petition .. The .. director denied the petition accordingly. . . 

The recorc:J shows thattheappeai.isproper(y filed , timely an(:f:rPakes aspecific allegation of erro~ in 
law or fact. T.he. procedural his tor~ in this case : is! documented by the record .. and incorporated into 
the decision. Furth~r elaboration. of the pr,Ocedural hi~tory will he made only as necessary. · · . · 

' . . . . . . 

As set forth in the.;direct6r' s September 9; 2010 denial, the issue in this. ca~e is whether or not the 
petitioner has the ability to pay the:., proffered. wage as of the prjority date and continuing uri til the 
beneficiary obtains lawfulpepnahent residence. · · · · · · 

~- . ' ' ' . 

Section . 203(b)(3)(A)(i): . of the .. Immigr~ti<:m ·and . Nationality Act (the Act), 8. U.S.C. 
§ 1153(b )(3)(A)(l), prbvid~s for . th~· granting ·of preference classification to qualifiec;l immigrants 
who are .capable, , at ttie tiine . of petitioning for classification under this paragraph, of performing 
skilled labor {requiring at least twq years training or experience), not of a temporary nature, for 

. which qualified workers ate not available in the United States. . . 
" ·• " . - . '. _. 

· .. ;•, . 

The regu'l~tion a:t 8'C.F.R. §•204.5(g)(2) states .in pe'rtineni part: 

.. Ability of prospective employer to pay wage. . Any petition filed by .or for an · 
employment-based immigraht ·which · requires an offer o~ employment must be 
accompahi~d by e'vidence that the prospective t,Jnited States employer has the ability 
to pay ~he proff~redwage. The pet~tioner must d~monstrate .t.his ability at the time the 
priority date is established and . continuing U.J?til th~ beheficiary obtains lawful 
pe,rmanent· residence, Evidehce:of.this ability shall be .either in the form of copies of 
arinual reports)ederal tqx ietu'fnS, or audited finan~ial stateq~ents. · 

The petitioner must d.eJilonstrate the. continuing ability to pay the proffered wage beginhing on the 
'pdotity "d.ate, which is the date the Form ETA 750 was a'icepted for processing. by any office within 
the employment system· of the DOL Se~ ~ C .F.R. §204.5(d) . . The petitioner must al~o. demonstrate 

. that, '.on the. prio.rity d~te, ; the b~neficiary . haq ·the qualifica~iohs 'st'ated on its Form ETA 750 as certified 
by the :OOLaQd submitted with the instanLpetition'~ Matter ofWin'g's Tea House, 16.I&N Dec. 158 
(ACting Reg'lComm'~ 1977):' · ·· · · · · · 
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_Here, the Forni ETA 750 wa~ _ accepted onAprll24,;2001. The proffered wage as Stated on the Form· 
ETA 750 is $9.52. per hour ($19,801.('?0 per ye~r). _The Form ETA 750 States that the position 

· requires two -years ofexperiencein the' job offered. .. · · · 

.The AAO conducts appellate rev-iew on·.ade novo }Jasis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
· Cir. 2004) .. · .The AAO considers all perti1,1ent evidence· in the record, including new evidence 

properly submitted upon appeaU · . , 

The evidence in the record: of proceeding shows ni.at the petitioner is structured as a C corporation. 
On the petition, the petitioner -claimed to have been establ~shed in 1993 and to have .a gro_ss annual 
income of $236,638.0q. The petitiop does pot state the petitioner's current number of employees or 
net income. A.ccordihg to the taxreturhsin the record, the petitioner's fiscal year is based OJ). the 
calendar ·year. · Ori the Form ETA 7SOB, signed bythe benefiCiary on April 19, 2001, the beneficiary 
did not ciaim to have worked for the petitioner. · 

The petitioner must establish that its job offer to the ' beneficia~y is a realistic on~. Because the filing of 
an ETA750 labor certification application establishes a priority date for any immigrant petition later 
based 'on the ETA 750, the petitioner '!Jlust establish that the job offer was realistic as of the priority date 
and that th~ offer remained ·realistic for each ye~r thereafter, ,until the beneficiary obtains lawful 
permanent residence. :- The petitioner's ability to pay the proffered wage i~ an essential element in 
evaluating wheth~r a job offer ·is -realistic . . See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg' I 
Comm'r 1977); see also 8 ·c.E.R. § ;Q04.S(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the benefi~iary's proffered wages, although the totality of the circumstances 
affecting. the petitioning business wiil be 'considered ·if the evidence warrants such consideration. See 
Matter ofSonegawa, 12:I&N Dec._ 6l2.(Reg'1Comm'r 1967). · · 

In determining the petiti~ner's abilify to pay the proffered wage during a given period, USCIS will 
. first examine whether the petitioner. employed anq paid the beneficiaJ_y during that period. If the 

petitioner establishes by documentaty evidence that it employed the be~eficiary at a salary equal to 
or greater th~m the proffered · wage, · the evidence · will be consi_dered prima facie proof of the 

. petitioner's ability to pay the . proffered· wage. In the instant case, the petitioner has not established 
that it employed anq paid the'. benefiCiary the ·ft,Ill proffered wage from the priority date onward. 

The petitioner dtd,_h~Wever, submit W~2 Forms sho~ingit paidth~ beneficiary wages as follows: 

• . 2001 - The petitioner did 'hot submit a W-2 Fo,rm 
• 2002:- The petitioner did not submit a W-2Fonn 
• 2003 - The petitioherdid riot submit a W-2 Fqrm . 

. . . . . ' . . 
1 The submission of additional evidence· on appeal is allowed by the instructions to the Form I-290)3, 
which are incoq~orated into ·the r.egu)'ations by the regulatiQn aC8 C.F.R .. § 103.2(a)(1). The record in 
the instant case provides no reason to preclude : consideration of any of the documents newly 
submitted on appeal. SeeM atter of Soriano, 1 ~I&~ Dec. 764 (BIA 1988). 

. / 



(b)(6)

~ . . . . 

\ • 2004- Tqepetitioner ,did not 'submii a'W~2For~ . 
• 2oos- $w:o~o.oo . 
~. 2Q06 ~ $12,960.00 
• 2007;- $14,400.00 
• 2.008 - $17,280.00 

. • 2009- $17,280.00 

Thus; for those years the petitioner in~st ~stablis~ the ability to · pay the difference between the 
proffered .wage and wages paid to the ben_eficiary. ·Those amounts are: . 

. • · 2001 - $19,80L60 
. • ·. 2002- $19,801.60 

• 2003- $19,801.60 
• 2004 ~ $19,801.60 

. . . • . 2005 .- $9,721.60 
• ·· .2006 _~ $6 ~84L6o 

·. • 2007 :- $5,401.60 
.• 2008 ~ $2,521.60 
• ~009 :. $2;521.60 

Jf the petitioner does not establish that iteniployed and paid the beneficiary an amount at least equal . 
· to the proffered wage during that period, USCIS. will next examine the net income figure refleCted 

?n the petition~r' s federal income, t~x ·return, ~ithoyl co11sideration of depreciation or other 
expenses'. River Str(!et Donitts, LLC v. Napolitcm6, 558 F.3d 111 (151 Cir. 2009); Taco Especial v. 

· Napolitano, 696 F. Supp:. 2d 873 (E.D~ Mich. 20:10); ajf'd, No. 10-1517 (6th Cir. filed Nov. 10: 
201J). Reliance .on fed¢ral income ~ax returns as a basis for determining' a: petitioner's ability to pay 
the-proffered wage is well established by judicial:pfecedent..·Elatos Restaurant Corp. v. Sava, 632 F. 
Supp ~ 1049, 1054 {SJ):N.Y. 1986) (c'iting .Tongaia]ni Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 

. 13QS (9th . Cir. 1984));.' !iee, al,so Ch.i-Feng Chang: v: Thornburgh , 719 F. Supp. 532 (N.D. Texas 
19.89); K.C.P. Food Co:, Inc, v. Sava, 6_23 F. Supp.1080 {S.D.N.Y 1985); Ubeda v. Palmer, 539 F. 
Supp. 647 (N:D. Ill. 19S2), ·aff'd, 7o3 F.2d 571 (7th Cir. 1983). Reliance .on the petitioner's gross 
sales and profits and wage e~pense is misplaced: . Showing that the petitioner' s gross sales and 
profits excee_ded the proffered . wage 'is insufficient. ·Similarly, showing that the petitioner paid wage·s 
in excess of the proffered wage is insufficient . . . 

In K.C.P. Food do.; Inc. ·v. :Sa.va, 623 F . Supp. at 1Q84, the court held that the Immigration and 
Nat_uralization Service, .now. US CIS, had properly reli~d on the petitioner's net income figur~, as 
~tated on the petitioner' s corporate· .iricolTie t'ax returns; rather than the pe,titioner's gross income . . . 
The court specifically rejected the argument that the Service should .have consider~d income . before 
exp~ns¢s were paid ratheFtban net income. See Taco Espec,ial v. Napolitano, 696 F. Supp. 2d at 881 
(gross profits overstate an· employer's ability to pay because it ignores other necessary expenses). 

~ . .. . ' . 

With respect to depreciation, the couit in River Street Dqrzitts noted: . 
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The AAO re~ognize~ that' .a :d~preciation deductio~ is a systematic !lllocation ~f 
\ the cost: o£ a: tang1bk long-term asset and does not represent a specific cash 

expenditure. duiirig . the year · claimed: , Furthennoie, the AAO indicated_ that the 
allocation of the depreciation of a long~teqn asset could be spread out ·over the 
years or conce'ntrated ·into a. few '. depending: on the petitioner's choice of 
accounting ana' · depreciation ·.methods. ·Nonetheless, the AAO explained that 
·depreciation represents an actual cost of doing business, which could represent 
eithe~ . the diminu.tion. in ·value of bpildings and equipment or the accumulation of 
funds ·necessary to replace perishable equipment and buildings. Accordingly, the 

. AAO' stressed that even: though amount~ deducted· for depreciation do · not 
' repres~¢t-currerit use of cash, neither does it represent amounts' available to pay 
wages. · 

. . 
W. e find that the AAO has a rational expl:;mation for ·its policy of not adding 
depreciation back to netincbme. Namely, that"the· amount spent on a long term 
tangible a~se.t is a '-'real" experise. . ' ' . . . . . . . 

. ,- . . 
. ' :· 

River-StreetDonitts at 118. "[USCJS] andjudicial prec~detit support the use of tax returns and the 
net income figures· in ~determining· .p~titioner' s abiiity t~ pay . . Plaintiffs' argu111ent that these figures 
_should be _revi_sed by.the court by adding back depreciation is withoutsupport." Chi-Feng Chang at 
537(emphasis added): · · · · · 

·( .. . . 

For a_ C ·GOrporation, USC IS considers net income to be . the figure shown on Line 28 of the Form 
1120, l.J.S. Corporation Income Tax. Return. The record before the director closed on May 27, 2010 
with the receipt by ·the director of t\1~ petition'er's submissions in response to the director's request 
for evidence. As of that date; th~. petitioner's '2010 federal income tax return was not yet due . 

. Therefore,~: the . petiti9.ner's income ··tax return· for 2009 is the most recerit return available. The 
petitionet;s tax returns' demonstnite its net income for 2001 through 2009, as shown in the table 
below. · 

• In 2001, the Form 1i20 stated net income of $3",583.00. 
• In2002, the Form 1120,statednetincome of $8,465.QO . . 
• In 200:3, the Form 1120stated net income of $2,~52.00 .. ·· . ; · 
• ,In 20Q4, the Form 1120 stated net income of $1,248.00. ·. 
• Jn 2005, the Form llZO stat~d net income of$6,652·.00. 
• · In 2006, the Form 1120' stated net income of $4,915 .. 00, . . 
• In 2007, t~e Form 1120 stated net income of$15,693.00. 
• In 2008, the Form 1120'stated net' income of $966.00. · 

. I ' , , . . 

• In 2009, the Form 1120 state(f net income of $121220.00. · 

Therefore, for the years· 2001, 2092; :2003, ~004, ~005, 2006, arid 2008; the petitioner did not have 
sufficient net income to pay the difference betweer(the proffered wage -and the wages paid to the 
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beneficiary. The petit.ioner did haY:e the al.Jilityto pay the difference between the proffered wage and 
the wages p~lcftothe beneficiary for 20Q7 and 2"009. . 

. ·u.t~e ·net inch me the. petitioner demonst~~tes it had .. available d~ring that period, if ~ny, added to the 
~ages pajd: to the beneficiary during the ·period, if ~my, do not equal the amount of the proffered 
wage or more, USCIS will review the· petitioner's net current· assets. Net current assets . are the 

. difference between the petitioner's current assets and current liabilities? A corporation's year-end 
· : current assets are shown on S~hedule L ot'th~ 'Form ·1120, lines l through 6 and include cash-an-
. hand. Its year-~nd crirreht :·Iiabilities are shown . on lines 16 .through 18.3 If the total of a 

corporation's. end-of-year 'net curn~nt assets and the ·w~ges paid to the beneficiary (if any) are equal. 
to or greater than the proffe~ed .wage, the petitioner .is expected to ·be able to pay the proffered wage' 
using those ·riet current assets. The: petitionet.' s , tax retUrnS demonstrate its end-of-year net' current 
assets fot2001 through 2009, as shown in the table below. 

·, 

• In 2001, the Form 1120-A·stated net current assets of $4,151.00 . 
• ' In·2002, the Fortp 1120.:-A·was Qlank with respect tocurrent assets and liabilities.4 

' • In 2003, the Form 1120-A was blarik with respect to current assets and liabilities.5 

' . ·' ' 'In 2004, the. Form 1120-A stilted pet current assets Of $79,098.00 . 
. ~- In.2005; the Form 1tZO~A was blank with respect.: to curre11t assets and liabilities.6 

· . 

• in 2006, the. Form 1'120, Schedule L,.was blimkwith respectto currentassetsand liabilities.7 

e Iq 2007, the: F:orm ·1120 sta.ted rtet'current assets o($16,176.00, . 
• . In 2008, the. Form H2o stated netcurrent assets of $12,959.00. 
· • . )n 2009Jhe Form 1i2o stated net current· assets of $121049.00. 

,.· 
2 According to Barron ''s Dii:tionqry ~~Accounting Terms 117 (3rd ed. 2000)~ "current assets" consist 
of items having .(in most cases) a life Of one year or less, such as cash, ·marketable securities, 

· inventory anc~ prepa~d expenses. "Current liabilities" are obligations payable (in most cases) within 
. '' . ~ ' ' ' / 

· one year, such account~· payable; short,.term :notes gayable, and accrued ·expenses (such as taxes and 
salaries). ld. atllS. . .· . .. · · . . · .. · . . · · · . · 

· 
3 On Form 112-0~A, the petitioner's year-end current assets are shown on Part III, lines l-6, and its 
year-'end current liabilities are ·shown on Part III, lines 13, 14,and 16. 
4 ' . ' . . ' ' ·' 

For '2002, 2003, aru:I. 2005 corpora~ions with total receipts and total assets at the end of the tax year 
·less thaD: $250;000 .. are not · required to complete . the Part III Balanc;e Sheet if the "Yes" box on Part 
II, question · 7, is ) checked. See ·http://www.irs.gov/pub/irs-prior/i1120_a--2002.pdf; 
http://wwW .irs.gov /pub/irs~prior/i11·20_.a--2003 .pdf; apd http://wwW .irs.gov /pub/irs-prior/i1120 _a--

. . 2005-.pdf (aFcessed January 31; f013). · The petitioner ha.d under$250,000 in total receipts and total 
·assets for these years; a:s well as iil2006. · · 
5 Supra n.4. 
6

s· · 4 · upra n. ; . .. . . . . , . . . 
7 For 2006, corporatio~s with total receipts (lin~ .la 'plus lines 4 through 10 on page 1) and total 

· assets at the . end of the tax year less than $250,000 are. not required to · complete Schedule L if the 
"Yes" box on Sched.ufe K, ·question 13, is checked . . Seehttp://www.irs.gov/pub/irs'-prior/i1120 a~-
2006.pdf (accessed January 31, 2013). · • · -

.. '· .. · . 
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Therefore, for the years 2001, 2002, 2003, 2005, artd 2006, the petitioner did not have sufficient net 
current assets to~ pay the difference between the proffered ·wage and the wages paid to , the 

. beneficiary . . ·.The petitioner did have sufficient net ·current assets. to pay the difference between the 
. proffere~ wage and the wages paid to the· beneficiary for 2004, 2007, 2008, and 2009. 

Therefore, from the date the Form EtA 75,0 was ac;cepted f~r .processing b.y the D.OL, the petitioner 
. had not established that it had the continuing .ability to pay the beneficiary the proffered wage as of 
the priority date through an examination ·of wages· paid to the beneficiary, or its net income. or net 
current asset~. 

On appeal, counsel asserts t~atthepetitioner's bank account statementsarid lines of credit should be 
used to demonstrate its ability to:pay .the proffered ;age. The AAO has reviewed and considered the 
petitioner's bartk statem~nts; however, .counsc;;l's .reliance on the balances in the petitioner's bank 
accounts is misplaced. First, b~uiks1atemerits ;:ue riot among the three types of eyidence, enumerated 

·· in 8 .C.F.R. § 204.5(g)(2); required toillustraie a petitioner's ability to .pay a proffered wage. While 
this regulation allows additional· material "in appropbate cases," the petitioner in this case has not 

. demonstrated why the documentation specified at 8 ~.F.R. § 204.5(g)(2} IS inapplicable Or otherwise. 
paints an inaccurate financial picture of the pe~itimier. Second, bank statements show the amount in . 
an account on a given date, and. cannot sho.w the. sustainable ability to pay a proffered wage. Third, 
no evidence w(:ls stibmitt~d to demonstrate thatthe funds reported on the petitioner's bank statements 
somehow reflect additional avajlable funds that were not ·reflected on its tax returns, such as the 
petitioner's taxable ·ihcome (im;<)me minus ·deductions) or t.he' cash specifit(d on its ta~ returns8 and . 
that was considered .above in detenliinirig the petitioner's ·net current assets. While counsel asserts 
the bank statements show ''leftoyer'' funds for certain years, the petitioner provided no. evidence to 
document th~t the~e funds were additional t9 its income· or current assets on Schedule L.9 The 
assertions of counsel ~o not constitute evidence. Matter of Qbaigbena, 19 I&N Dec. 53,3, 534 (BIA 
1988); Matter of Ramirez-Sanchez; 17 I&N Dec. 503, 506 (BIA 1980). . ,,_. 

Additionally, in calculating the ability to P11Y the proffered salary, USCIS will not augment the 
petitioner's net income or net ctirrent assets by adqing in the petitioner's credit limits, bank lines, or 
lines ·of ;credit. ·A . "bank. lirie" or . ''line ()f credit" ·is a bank's unenforceable commitment to make 
loans to a particular borrowe,r up to .a specified maximum during a specified time period. A line of 
c;re'dit is not a contractual or legaL obligation on the part of the bank. See John Downes and Jordan 
Elliot Goodman, Barron :s Dictionary rf Finance cmd Investment Terms 45 (5th ed. 1998). . 

8 As stated above, this .is listed on Part III of Form 1120-A and on S~hedule L of Form 1120. 
9 ·For years where the petiti~ner did not · coniplete -Schedule · L, the AAO c~nnot determine that · the 
cash was "available," as cash would be balanced· against the petitioner's tutrent liabilit~es. As noted 
above, the petitioner did not complete Sched'!.lle L, which would contain this information, in several 
years. 
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Since the line of credit is a "commitment to l()an': a~c.f l!Ot .an existent loan, the petitioner has not 
established that the unused funds from the line of credit are-available_at the ti,me of filing the 

, petition.10 As noted above, a petitioner mustestabhsli eligibility at the tirpe of filing; a petition 
cannot . be apprQved at a future date after ·the petitioner becomes eligible under a new set of facts. 
See Matter ofKatigbak, 14 I&N Dec. 45, 49 (Coiri~:r .1971). · Moreover, the petitioner's existent' 
-loans will b.e .reflected in the: billance sheet provided in the tax return or audited financial statemen.t 
and will be fully consid~red in .the evahia~iori of the petitioner's net ·~urrent assets. Comparable tp . 
the limit on a credit-card; the lin.e of credit cannot be treated as cash :or as a cash asset. However, if 
the petitioner wishes to rely on a line of -credit as evidence of ability' to pay, th~ petitioner must 
submit documentary evidenc~, such as a detailed btisin~ss plan and audited cash flow statements, to 
demonstrat_e that the line of credit ·will ·augment _and . not weaken its overall ' financial position.11 

. Finally, USCIS will give less weight to loans and debt as. a means of paying salary si-nce the debts 
will inctease :the petitioner's liabilities arid will not Improve its overall financial position. Although 
lines of credit and debt are an· int~gr~l pa~t of any business operation, USCIS must evaluate the 
overall financial/position of a .petitioner to determipe _whether .the employer is maldng a realistic job 

· offer and has the overall financial ability to satisf.y the proffered w~ge.· See Matter of Great Wall, 16 
I&N Dec. 142 (Acting.Reg'l Comm'r 1977)~ · · · · · · 

On appeal; ·counsel cites the c.ourt's decision in ConstruCtion and Design Co. v. USCIS, 563 .F.3d 593 
(7tb Cir. 2009), in support ofthe claim that tpe petitioner's tax returns may.·not be the best indicator 
of its.Jipancial situation and· that by employing the beneficiary the ·pe.titioner will boost its financial · 
ability.- ThE: AAO does not find the court's ·dedsion in c;onstruction and Design to be· particularly 
suppbrtive or persuasive· of the petitioner's position in this case . . The fac~s of Constructi9n 'and 
Design are distinguishable from the instant facts in that Constrziction an.d Design dealt with the 
conversion of an independe11t contractor to a peimane~t employee. !d. at 596 . . Additionally, the 
courfs holding in that case affirmed the district co~rt's ·decision in 'denying the work visa sought by 

. the petitioner: I d. at 598. · ·· . · · 

On appeal, c.ounsel cites a memorandum dated M<l;y 4, · 2004, from Associate · 
Oiredor of Operations, USCIS, regarding the detemiin.ati.on Of ability to pay Memorandum). 
The AAO consistently adjudicates appeals. · , ill accordance with '. the Memorandum. 
Accordingly, the AAO has considered the petitioner's~net income, .net assets, and the wages paid to 
the benefi~iary , from 2001' through 2009 as set forth above. Tb,e petitioner has only established that 
it could _pay the difference between the proffered wage and the wages paid for'ioo4, 2007, 200&, imd 
2009. i . 

10 Additionally, nothing shows that this line of;credit was available at .the time of the priority date. · 
11 Counsel argues that the petitioner's line ofcredit indicates that a "busil).ess bank evaluated the 
company's financial standing ... and found it favorable." The petitioner did not submit this 
evaluation, or any documentation supportirtg this assertion. · The assertions of .<;ounsel do not 
constitute evidence. Matter of Obaigbena, 19 , I&~ Dec. 533; 534 (BIA1988); Matter of .~amirez~ 
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 
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Counsel's assertions on appeal cannot be concluded to outweigh the evidence presen:ted in the tax . 
returns as submitted by the petitioner that demonstrates that . the petitio.ner could not pay the 
proffered wage from the .day the Form ETA 750 was accepie9 for processing by the DOL. 

.USCIS may consider the overall 1p.agniiud<! ofthe petitioner's business activities in its determination 
of the petitioner's ability to pa:y the proffered wage. · See ·Matter of Sonegawa, 12 I&N Dec. 612 
(Reg'l Comm'r 1967). The petitioning entity in Sonegawa had . been in business for over 11 years 
and routinely earned ·a gross annual income ()fabouf $WO,OOO. During the year in which the petition 
was filed in that case; the petitioner changed business locations. and ·paid rent on both the old and 
new locations for five months. There were large moving· costs and also, a period of time when the · 

, petitipner was unable to do regUlar business. T~e Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The · 

·petitioner was· a fashion designer ·whose work ·had been featured in Time and Look magazines. Her 
. clients included Miss Universe, movie actresses, and societi11.1atrons. The .petitioner's clients had 
been included in the lists of the best-dres~ed California .women. The petitioner lectured on fashion 
design at design and fashion shows throughout the Uni~ed States and at colleges and universities in . 
California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, · 
USCIS may, at its discretion, ·consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets~ users Jllay consider such factors as the 
·number of years! the· petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number qf employees, the . occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputatiqn within its industry, whether the . 
benefiCiary is replacing a former employee or an outsourced service, or ~my other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered ·wage. · 

' . 

In the instant case, the Form 1-140 states that the petitioner has been in business since 1993 but does · 
not state its number of employees. The petitioner claimed in the record that. it empioyed four 
employees, but the petitioner's tax returns do not support this' claim due to the amount of wages 
paid. The record· does not contain any evide!JCe of the . petitioner's reputation in the industry. The 
petitioner has not documented its growth since the priority date, and its gross receipts for 2009 are 
less than those of 2001. As shown above, the petitionerhas not established its ability to pay the 
difference between the proffered wage and the wages p·aid for 2001, 2002, 2003, 2005, and 2006. 

·Thus, assessing the totality of the circumstances in this individual case, it is concluded that the 
petitioner has not established that it had the continuing ability to pay the proffered wage·. 

The evidence submitted does not establish that the petitioner had the continuing ·ability t6 pay the 
proffered wage beginning on the priority date. 

The burden of proof in these proceedings rests solely with th~ petitioner. Se~tion 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not m~tthat burderi.. · 

ORDER: The appeal is dismissed. 


