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PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or. Professional Pursuant to Section 
203(b)(3)ofthelmmigratimi and Nationality Act, 8 U.S.C.·§ 1153(b)(3) 

' . • -r . 

. . . 
ON BEHALF OF PETITIONER: 

INSTRUC'FIONS:-

Enclosed please find tbe d~cision of the Administrative Appeals Office in your case. All of the documents related to 
this matter· haye been returned to th~: office that originally decided your case. Please be advised that any further 
·inquiry that you might have concerning your .case must be .. rriade to that office. 

. ' ~ . 

· if you belieye the-AAO inappropriately applied the law in reaching its dedsion, or you have additional information 
that xou wish to have qonsidered, you' tnay file a motion to reconsider or a motion to reopen in accordance with the 

· . instructionsi: on Forni I-:290B; Notice of Appeal or Motiori, with a fee of $630. The specific requirements for filing 
I. . • 

such a motion can be. found at 8 C.F.R. § 103.5. Do not"file any motion directly with the AAO. Please be aware 
that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 30 days of the decision that the motion seeks to 

. reconsider or reopen~ 

Ron Rosenoerg 
Acting Chief; Ad11,1inistrative Appeals Office 
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· DISCUSSipN: The·· eniployffi~nt-based iinmigrant ·visa petition 'was denied by the Director, Texas · 
Sel"Vice Cerlter, (direc~or) and an:appeal was dismissed by ·the Administrative Appeals Office (AAO) . . 
The AAO granted the petitioner's first subsequentrrlotion to reconsider, and ·affirmed its previous 
decision to}djsmiss th~ appeal. The AAO dismissed a second motion as untimely filed. The case i~ 
agrun before the AAOonmotionto reopenan<fmotionto reconsider. The motions will be dismissed. 

The. p~titione~ . seeks to classitY th~ ·beneficiary purswh.t to section 203(b)(3) of the Immigration and 
Nationality· Act (the Ast), 8 U.S.C.' § l153(b)(3) as 'a professional or skilled ~worker. the director . 

· · determined;\fuat the petitioner had failed to demonstrate a continuing ability to pay the proffered wage ·. · 
. begirining as of the prloritY date: The director also: found· that,the petitioner had failed to establish that ·· . 
. the beneficiary posse$~ed the miniinuni wo~k experience required by the labor certification. The 
director d~rtied the petition on June 11, 2008. · · · 

On appeai, :counsel rri~rely stated that the·directo(s d~cision was . erro~e~us. While counsel. indicated 
that a brief OT;additional evidence would be subrriitted within 30, days; however, flO· further response 
wasreceived. Ac~ordingly, the AAO_ summanly dismissed the appeal on April 6, 2009~. ; .. 

. On motion-to:reopeiJ:ancl"motion to reconsid~r, colinsel asserted:that ihe AAO "was still obligated to 
fully review the apperu and the decision of the Service Center." m a decision dated May 18, 2010, the 

· MO conduded . th~tthe appeal "points .to no specific error in the director's consideration of the 
· [petitioner's income tax] r~tums or beneficiary's experience letter and submits no additional evi4ence 
to overcom~ the deniaL" Therefore; the AAO affirmed its previ0us decision to summarily dismiss the 
appeaL· · · · , · ·· · · · · · 

:. the p~ti~~rie; filed a ·s~condmotiortto'r(;!o~en ~d motion to recbnsideron June 22, 2010. ·The AAO 
· ·.dismis_sed the motions on. September 2, 20n, as·having.been untimely filed. . · · · · 

··counsel dated the curr~nt motlOJ1 to reopen and motion to reconsider September 30, 2011. The motion 
·is slipporte~ by an. aflirmation from counsel stating that .the petitioner's payments .to its officers were 
discretionary an4 wo\.lld b~ availa~le to pay the proffered wage; 1 The assertions of counsel do not 

· constitute . yvide~ce: · · /v.!qtier of.Obaigben~, · 19· I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-
. Sanchez, 17 I&N De~. 503'; 506'(BIA 1980)~ · · ·· '· 

... 

1 It is notfd. that the record ~ontains no .statemlmts~ fr~m. the officers of the petitio~ing company 
indicating their ability !Jr vyillingness to forego their officer compensation to pay the beneficiary'~ · 

salary of'$37,440. Fiirthermor~, .even ifthe petitioner had established the willingness and ability of 
its officers to forego . their entire 'cbfup~nsation . fqr the years in question, the record shows that the 

. amounts paid bf the petitioner in officer compensation ar:e not sufficient to' cover the deficiencies in 
net income aii.d net cillrent assets.- listedin the directo:r' s decision ~particularly in 2002 (no tax return 
submitted),.2004 (officer cm;npen~ation of $0), and 2005 (officer compensation of$5,000). Thu~, 
the petitioner would . st1n · h~ve failed to establish the ability. to pay ·the proffered wage as of the 
priority date. · · · 
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The motion was accompanied by a copy of . the petitioner's responsive· letter to the Request for 
Evidence (RFE) dated February 7, 2008? The regulations ~t 8 C.F.R. § 103.5(a)(2) state, ii1 
pertinent part, that "[a'] motion to teopen must state the new facts to be provided in the reopened . 
proceeding; and be. supported by affidavits or other documentary evidence." Based on the plain 
meaning·of"new," a new fact is found to be evidence that was not available and could not have been 
discovered or. presented in the previous proceeding?. . . ' . . · 

In this matter, the petitioner presented no facts or eyidence on motion that may be considered "ne~" 
under 8 C.F.R. § 103.5(a)(2) and that.could be considered a proper basis for a motion to reopen. All 
evidence submitted on motion was previously available and could have been discovered or presented in 
the pre.viou~ proceeding. ..It is further rioted that the petitioner has 'submitted evidence with this motion 
that was originally requested by the director in a request for additional evidence dated January 10, 
2008. As the·petitioner was previously put on notice ~ and provided With a reasonable opportunity to 

. provide the required evidef1Ce, the evidence submitted on motion will not be consiqered "new" and.will 
not be considered a pr?per basis for a motion to reopen: 

Counsel reaSserts that the p~titioner has the ability to p~y the pr~ffered wage and that the beneficiary is 
quali;fied for the offered job, but fails to address the basis for the AAO's September 2, 2011, dismissal 
of the previous motion toreopen arid motion to reconsi~er.4 · 

.The regulation at 8 C.F.R. § 103.5(~)(3) states, in peFtinent part,: that "[a] ·motion to reconsider must 
state the reasons for reconsideration·and be supported by any pertinent precedent decisions to establish 
that the deeisipn w~ based on an incorrect application oflaw or [USCIS] policy." The petitioner does 
hot support· the reasons for recorisid~ration with relevant precedent decisions not previously considered 
establishiflg that the previous decisions were based on an incorrec~application oflaw or policy. · 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the. same 
reasons as petitions for .rehearing and motions for a new trial on the basis of newly discovered 
evidence. SeeiNSv. Doherty, 504, U.~. 314,323 (1992)(citingJNSv~ Abudu, 485 U.S. 94 (1988)). A 
party seeking to reopen a proceeding bears a "heavy btirden." INSv. Abudu, 485 U.S. at 110. With the 
current motion, the movant has not xpet that burden, The motion will be dismissed. 

. ORDER: The motions are dismissed. The petition remains denied . 

2 It is noted that while the letter states that nume~ous documents wer~ enclosed with the letter; no 
\ . . ' . ' 

· such evidence was submitted with the letter. . . • . . · · 
3 The word "new" is defined as "L having existed or been made for oilly a short time ... 3. Just 
discovered,found, or learned <new evidence> .... " Webster's IINew Riverside University Dictionary 
792 (1984)( emphasis ~ original). · ·.. · · • · · · · 
4 The current motions make no substantive response to any of the three decisions already issued in 

. this case .. The qUTent motions completely ignore the: basis for the AAO's May 18,2010, decision to 
dismiss an'. earlier motion to reope11 and motion to reconsider. The current motions state counsel's 
displeasure 'with the AAO's initial ~ecision in this case (the April 6, 2009, summary dismissal of the 
appeal) but the clirrent .motions fail to. identifY specifically . any erroneous conclusion of law or 
statement offact by the AAO. 


