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ON BEHALF OF APETIT\IONER.:

INSTRUCTIONS:

- ‘, - Enclosed please ﬁnd vthe decision of the Administrafive Appeals Office in your case. All of the documents related to

this matter have been returned to the office that origindlly decided your case. Please be advised that any further

-inquiry that you mlght have concernlng your case must be ‘made to that ofﬁce

“If you believe the. AAO 1nappropr1ately applled the law in reachlng its demsron or you have additional information
-that you wish to have considered, you may file a motion to reconsider or a motion to reopen in accordance with the
o 1nstruct10ns on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The specific requirements for filing

such a motron can be found at 8 C.F.R. § 103.5. Do not-file any motion directly with the AAO. Please be aware

that 8 C.F.R. § 103. S(@)(1)() requlres any motron to be filed w1th1n 30 days of the decmon that the motion seeks to
_ reconsider 6r reopen ' '

Thank ‘you,

Shuloft M Crmack

. “Ron Rosenberg
- Actrng Chief; Admlmstratlve Appeals Office

;
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‘ DISCUSSIQN’: B The employrnent-based_immigrant 'yisa‘petition was denied by the Director, Texas
Service Center, (director) and an-appeal was dismissed by the Administrative Appeals Office (AAO).

. The AAO granted the petitioner’s first subsequent motion to reconsider, and affirmed its previous

- decision to- ‘dismiss the appeal. The AAO dismissed a second motion as untimely filed. The case is
" - again before the AAQ on motion to réopen: and motion to teconsider. The motions will be dismissed.

"Ihe.petiti'oner»seeks to classify the beneficiary pursuant to section 203(b)(3) of the Immigration and
Nationality' Act (the Act), 8 U.S.C. § 1153(b)(3) as a professional or skilled worker. The director _

- determinedithat the petitioner had failed to demonstrate a continuing ability to pay the proffered wage . -
beginning as of the priority date. The director-also found that the petitioner had failed to establish that -
the beneficiary possessed the minimum ‘work experlence requlred by the labor ceruﬁcatlon The

director demed the petition on June ll 2008 e : ‘

'On appeal counsel merely stated that the dlrector S demsron was erroneous Wh]le counsel indicated
that a brief or additional evidence would be submitted within 30 days; however, no. further response
was received. Accordrngly, the AAO summarrly drsmlssed the appeal on Aprrl 6, 2009

- On motion to reopen and fotion to recons1der counsel asserted that the AAO “was stlll obligated to -
fully review the appeal and the decrs1on of the Service Center.”. In a decision dated May 18, 2010, the -

- AAO concluded that the appeal “pomts to no spemﬁc error in the director’s considetation of the

‘ [petmoner s income tax] returns or beneficiary’s experience letter and submits no additional evidence

~ to overcome the demal " Therefore, the AAO affirmed its previous decision to summarily dlsml_ss the

appeal ; : S - ; . Co e :

- The petltloner filed a second Totion to' reopen and motion to reconsrder on June 22, 2010 The AAO
-dlsrmssed the motions on. September 2 201 1, as’having been untlmely filed. ‘

“Counsel dated the current motron to reopen and motion to reconsrder September 30, 2011. The motion
is supported by an affirmation from counsel stating that the petitioner’s payments to its officers were
”dlscretlonary and would be available to- ‘pay the proffered wage. ! The assertions of counsel do not -
constitute evidence. Matter of . Obangena 19'1&N Dec 533, 534 (BIA 1988) Matter of Ramirez-
Sanchez 17 I&N Dec 503 506 (BIA 1980)“‘ '

Tt is noted that the record contains no statements from the ofﬁcers of the petitioning company
indicating thelr ability or w1111ngness to forego their officer compensation to pay the beneficiary’s
salary of $37,440. Furthermore even if the petitioner had estabhshed the willingness and ability of
its officers to forego thelr entire compensation for the years in question, the record shows that the
-amounts paid by the petrtroner in officer compensation are not sufficient to cover the deficiencies in
net income and net currerit assets: listed in the director’s decision —particularly in 2002 (no tax return
submitted), 2004 (officer compensatlon of $0), and 2005 (officer compensation of $5,000). Thus,
the petltloner ‘would still’ have failed to establlsh the ab111ty to pay the proffered wage as of the
pnorrty date. . . e
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The motlon was accompamed by a copy of the pet1t10ner S respons1ve letter to the Request for
Evidence (RFE) dated February 7, 20082  The regulations at 8 C.F.R. § 103. 5(a)(2) state, in’
pertinent part, that "[a] motion to feopen must state the néw facts to be provided in the reopened.
proceeding and be supported by ‘affidavits or other. documentary evidence." Based on the plain
meaning of "new," a new fact is found to be ev1dence that was not available and could not have been
i dlscovered or presented in the prevrous proceedlng

In this matter, the petitioner presented no facts or ev1dence on motion that may be considered "new"
under 8 C.F.R. § 103.5(2)(2) and that could be considered a proper basis for a motion to reopen. All
evidence submitted on motion was previously available and could have been discovered or presented in
* the previous proceeding. It is further noted that the petitioner has submitted evidence with this motion
that was originally requested by the director in a request for additional evidence dated January 10,
- 2008. As the petitioner was previously put on notice. and provided with a reasonable opportumty to

. provide the required evidence, the evidence submitted on motion w111 not be cons1dered new" and.will
not be con51dered a proper bas1s for a motion to reopen:

‘ Counsel reasserts that the petltloner has the ab111ty to pay the proffered wage and that the beneficiary is
‘qualified for the offered job, but fails to address the basis for the AAO’s September 2 2011, dlsrmssal
of the previous motion to reopen and motion to recons1der '

' The regulation at 8. C FR. § 103. 5(a)(3) states, in pertinent part, that "[a] motion to reconsider must
state the reasons for recons1deratlon and be supported by any pertinent precedent decisions to establish
that the decision was based on an incorrect application of law or [USCIS] policy.” The petitioner does
* pot support the reasons for reconsideration with relevant precedent decisions not previously cons1dered
estabhshmg that the prev1ous de01s1ons were based on an incorrect application of law or policy.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petltlons for rehearing -and motions for ‘a new trial on the basis of newly discovered
evidence. See INSv. Doheity, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A

party seeking to reopen a proceedmg bears a "heavy burden." INSv. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

‘ORDER: Tlre motions are»diSmiSsed. The petition remains denied.

2Itis noted that while the letter states that numerous documents were enclosed with the letter no
~ such evidence was submitted w1th the letter.
? The word "new" is defined as "1. hav1ng existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence>. .. ." Webster 's II New szerszde University chtzonary
792 (1984)(emphasis in original). ' '
" The current motions make no. substantive response to any of the three decisions already 1ssued in
this case. - The current motions cornpletely ignore the basis for the AAQ’s May 18, 2010, decision to
+ dismiss an. earller motion to reopen and motion to reconsider. The current motions state counsel’s
displeasure with the AAQ’s initial decision in this case (the April 6, 2009, summary dismissal of the
" appeal) but the current motions farl to- 1dent1fy spemﬁcally any erroneous conclusion of law or
statement of fact by the AAO. : :



