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DISCUSSION: The employment-based visa petition was denied by the Director, Nebraska 
Se.r.vice Center, .. (directm) and is now before the Administrative' Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The petitioner describes itself as a domestic appliances impmt-expoft business. It seeks to 
employ the·beneficiary perma11ently in the United States as a .~rlerk-expmt division. As required 
by statute, the petiti.on)s accompanied· by a FormETA 750, Application fm Alien Employment 
Certification, approved' by the United States Department of Labm (DOL). . The director 
determined that the petitioner had not established that it had the continuing ability to · pay the 
beneficiary the proffered wage beginning on the priority dat.e of the visa petitio·n and that the 
beneficiary was qualified to · perform the services of the bccupaticm as of the priority date. The 
director denied the petition accordingly. 

The record shows that the appeal is propetly filed, timely and m~kes a specific allegation of error 
in law or fact. The. procedura~ history in this case is documented by the record .and incorporated 
into the decision. Further elal;>oration of the procedural history will be made 6nly as necessary. · 

-~ - · ·. . . . 

As set forth in the: director's September 8, 2009,. denial, at issue in this case is whether or not the 
peti.tioner has theability to pay the proffered wage .as pf the pr~mity date and continuing until the 

_ beneficiary . obtains -· l;1wful permanent residence. . Also at ·' issue is whether the beneficiary 
petformedJ stlfficient work. experience . as . of the priority . date so as to satisfy the requirements 
detailed'>on the labor certification. . · · · · · 

Section 203(b )(3)(A)(i) of the Immigration .· and Nationality Act (the Act), 8 U.S.C. 
§ 11~3(b)(3)(A)(i), provides. for the granting of preference .classification to qualified immigrants 
who are capable, at the time of petitioning for-·dassifieation U:~der this paragraph, of performing 
skilled labm (requiring at least two year.s training or ex'perience), not of a temporary nature, fm 
wh,ich qualified workers are not available in theUnHed States.' 

As a threshold issue, the appealing party 4as failed to establish that it is a successor-in-interest to 
the entity·that·.filed the labm certification· . . A labor certificatio9- is only valid for the particular job 
opportunity stated on !,he applicat~on . form ; 20 C..f.R. § 656.30(c) .. If the company that filed the 
appeal Is _ a different eritity than the labor certification employer, then it must establish that it is a 
successor-in-interest to that entity. See Matter of Dial Auto Repair Shop, 'Inc., 19 I&N Dec. 481 
(Comm'r 1986). · · 

The record establishes· that the petttioning entity, . . _ , is no longer in 
operation. In response to a request from the AAO, the company that filed the appeal stated that 
in 2005, the petitioner converted to . . The IRS Forms W-2 issued to the 
beneficiary from 2001-2005 indicate thatthe Federal Employer Identification Number (FEIN) of 

_ , the petitioning entity; is The Forms W-2 issued to 
the beneficiary from · 2q06.:.2008 are from FEIN The 
record does not establi'sh that is .t4e successor-in-interest to 
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Furthermore, neither of these FEINs matches the FEIN provided on 
the petition. Therefore, the identity of tbe :Petitioner is not cJearfrpm the evidence of re~ord : 

A petitioner may establish a valid successor relation~h1p for . immigration purposes if it satisfies· · 
three conditions. First, the successor must fully describe and document the transaction transferring 
ownership of all; or a relevant part of, the predecessor. .Second, the .successor must demonstrate. t~at 
the job opportunity is the same as originally offered on the l~bor certification. Third, the successor 
must prove by a preponderance of the evidence that it is eiigible for the .immigrant visa in all 
respects. 

The evidence in the record does not satisfy all three conditions described above because it does not 
fully describe and document • the transaction transferring'. ownership . of the predecessor. 
Accordingly, the petition is not approvable because theapp~alingparty has failed .to establish that it 
is a successor-in-interest to the company that filed the labor certification. As the director did not 
raise thi.s issue, the AAO will .not'dismiss the app~al'forfailing to provide proof of the successor~in-

. interest relationship, Thjs issue must be addressed in any ·further filing: . · · 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: · 

I 

Ability of prospective employer to pay wage. . Any petition filed by or · for an . 
employment-based immigni.nt which requires an offer of einployrpent must be 

• .J 

. accompanied by ·evidence that the prospective, United States employer has the 
ability to pay the proffered wage . . The petitioner must demonstrate this ability at 
the time the priority date is established and contin•uing . until ' the beneficiary. 
obtains lawful permanent residence. Evidence. ofthis ability shall be either in the 
form of copies of annual reports, federal tax returns,. . or· audited financial 
statements. 

The petition-~r must demonstrate the continuing ab.ility to p'ay the ~ proffered w,age beginning oh 
. the priority date, which is the date the Forrh ETA ·750, Application for Alien Employment. 

Certification, was accepted for processing by any pffice within the employment system of the 
DOL. See 8. C.F.R. § 204.5( d). The petitioner must also delllonstrate that, ort the priority date, the 
beneficiary had the qualifications stated on its Form· ETA 750~ .Applicatiori,for Alien Employment 
Certification, as certified by the DOL and submitted with the in~tant .petition. Matter of Wing's Tea . 
House, 16 I&N Dec. 158(Acting Regq Comm'r 1977). ' · · 

Here, the Form ETA 750 was accepted on April 30, 200L The proffered w&ge as Stl;l:ted on the 
Form ETA 750 is $18.25 per hour ($37,960 per yeiu). · The Form ETA 750 states that the 
position requires three years of high school education and· iwo years of experience in the offered 
job. 



(b)(6)

Page 4 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004). The AAO considers all pertinent evidence in the record, including new ev_idence 
proper I y submitted upon appeal.1 

On the petition, the petitioner claimed to have been established on ¥ay 28; 1980; and to 
currently employ 3,000.workers. On the Form ETA 750B, signed by the beneficiary on April25, 
2001, the beneficiary claimed to have worked for the petitioner since September 1992. 

The· petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing 
of an ETA 750 labor certification application establishes 11 priority date for any immigrant petition 
later based on the ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for e_ach year thereafter, until the beneficiary 
obtains lawful permanent residence. The petitioner's ability to pay. the proffered wage is an 
essential element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N 
Dec. 142 (Acting Reg'l Comm'r 1977); see also 8 C.ER. § 204.5(g)(2). In evaluating whether ·a 
job offer is realistic, . United States Citizenship and Immigration Services (USCIS) requires the 
petitioner to demonstrate financial resources sufficient to pay · the beneficiary' s proffered wages, 
although the totality of the circumstances affecting the petitioning business wil~ be considered if the 
evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg'l Cornm'r 
1967). •; 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS 
will · first examine whether the petitioner employed and paid the beneficiary during that period. If 
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary 
equal to or greater than the proffered wage, the evidence will be considered prima facie proof of 
the' petitioner' s ability to pay the proffered wage. In the instant c~se, the petitioner provided 
·Internal Revenue Service (IRS) Forms W -22 reflecting that the beneficiary was paid as follows: 

2001 $36,791.51 
2002 $41,607.60 
2003 $41,571.34 
2004 $41,675.64 
2005 $23,706.10 

1 The submission of additional evidence on appeal is ~llowed by the instructions to the Form I-
29GB, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). 
The record in the instant case provides no reason to preclude consideration of any of the 
documents newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988): 
2 From 2006 through 2008 the beneficiary was paid by · · a company that 
has not been established as the successor-in-interest to the petitioner. Thus, these amounts may 
not be considered as payments from the petitioner. Unless the petitioner estab.lishes that 

is its successor-in-interest, it would have to establish the ability to pay the 
proffered wage for 2006 through 2008' independently of the submitted W-2s. For purposes of the 
ability to pay analysis, the AAO will accept that the successorship has been established. 
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2006. '$43;683.06 
2007 ,. $45;"127 .84 
'2008 $40;331~34 

. . 
· The petitioner paid wage·s. to the beneficiary in exce·ss of.the proffered>wage in 2002, 2003, 2004, 
2006, 2007, and 2008. Howeve'r; since· the proffered wage i,s $37,960 per year, the petitioner 

. ' ~ - • f• . . ' . • . 

must establish that it cart pay the difference between the proffered wage artd the wages actually 
. paid to the benefi~iaryin the remaining years; that is, $+,168.49in 2001 and $14,253.90 in 2005. 

. . . .. . . 

if the petitioner does not ~Stablish that it .employed and paid the beheficiary an amount at lea~t 
· ·equal to the proffered wage . during that period, U$CIS will next examil)e the net income figure 

reflected on the petitioQeri s"federal income tax reth~, witho~t consideration of depreciation or 
other expenses·. River. Street Donuts, LLC v. Napolitano, 558 F3d 111 (1st Cir. 2009); Taco 
Especial :v. Napolitano, 696 .F. Supp. ·2d 873 (E.D. Mich. 2010),' affd., No. 10-1517 (6th Cir. 
.filed Nov. 10; 201'1) ... Reliance on fed.erar incor:Pe tax returns as a basis for deteririini_ng a 
petitioner~s ability to pay the prqffer~d wage is well established by judicial precedent. Elatos . 
.Restaurant Corp. · v. Sava, 632 F. Supp. · 1049, 1054. (S·.D.N/Y. 1986) (ci~ing Tongatcipu 
WoodcraftHawaii, Ltd. ·v. Feldman;. 736.F.2d 1305 (9th Cir. 1984)).; ·see also Chi-Feng Chang v. 
Thornburgh, 719 F: Supp. 53:2 (N.D. Texas 1989); K.C.P. Food Co., Inc .. v . Sava, 623 F. Supp. 
1080 (S.l).N.Y: 1985); Ubeda v. Palmer, 539 F. Supp. 647 ~.D~ Ill. 1982), affd, 703 F.2d 571 

· (7th Cir. i 983). Reliance on the petitioner's gross sales and profits and wage expense is 
misplaced. Showing that the petitioner's gross sales and profits exceeded the proffered wage is 
insuffiCient. Similarly, showing that the petitioner paid wages in excess of the proffered wage is 
insufficient. ·· : · 

' , ' . ~ I 

In K.C.Y F.ood Co., Inc. v. Sava, 623. F. Supp. at 108{ the court held that the Immigration and 
Naturalization· Service, now USCIS, had properly relied on the petit!one~'s net income figure, as 
stated on the petiti~ner's corporate income tax returns, rather than the petitioner's gross iricome . 

. The cou'rt specifically rejected the . argum~nt that the Ser\Tice sh~uld have consi_dered income 
before expenses' were paid rather than. net income. See Taco Especial v. Napolitano,. 696 F. 
Supp. 2d at 881 (gross profits overstate an employ~r's abili_ty to .pay because it ignores other 
~ecessary expenses). · · · · · · · · 

With respect to depreciation, the· court in River Street Donuts note& · 

· The AAO. ~ecognized that a depreciation deduction is a systematic allocation ~f. 
the cost of. a' tangible long-term asset and does not repres~rit ~ specific cash 

· exp~nditure · during th-e ·year claimed . . Furthermore, t~e AAO indicated that the 
allocation of)he ~epreciatibn of a long-term asset could be spread out over the 

. Y.iars . or concentrated into a few depel}ding on_ ihe .. petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO ~xplained that 
depredation represents an actual cost ~f qoing business, · w4ich could represent 
either the dimjnutiori in value ·,of buildings and equipment or the accumulation of 

. :.. · 
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funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do . not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net ~ncofue. Namely, fhat the amount spent on a long term 
tangible asset is a "real" experise. 

River Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax returns and 
the het incOme figures iri determining petitioner's ability to pay. Plaintiffs' argument that these · 
figures should be fevised by ·the court by adding .back depreciation is without support." Chi­
Feng Chang at. 537 (emphasis added). 

As an alternate means of determining the petitioner's ability to pay the proffered wage, USCIS 
may review the petitioner's netcurrent assets. Net current as~ets are the difference between the 
petitioner's current assets anq current liabilities. 3 . 

\ 

The peti~ioryer ' s federal im;:ome tax returns have notbeen provided. On appeal, the petitioner 
provided copies of ''combined bal<ince .sheets of 
and as of December .31, 2oo2 and 2001 and the 
rela,ted combined _statements of income and retained earnings and ofcash flows for the years then 
ended: - The are under · common ownership and ·common r;nanagement." . These 

·. copieswere accompanied by an ''INDEPENDENT AUDITORS ' REPORT" dated April3, 2003. 

In this case, the petitioner has failed · to submit any evidence ex.plainirig why the AAO should 
consider the combined financial statements of both companies, as they are ·not ·both the 
petitioning ·entity. The facMhat the companies have common ownership and control does not 
allow the petitioner to utilize ·the financial resources of a separate corporation to establish the 
ability to pay the wage offered to the beneficiary. Because a corporation is a separate and 
distinct legal entity from its owners and shareholders, the assets of·its shareholders or of other 
enterprises or corporations cannot be <;onsidered in determining the petitioning corporation' s 
ability to pay the. proffered wage. See Matter of Aphrodite Investments, .Ltd., 17 I&N Dec. 530 
(Comm' r 1980). In a similar case, the .court in Sitar v, Ashcroft, 2003 WL 22203713 .(D.M,ass: 
Sept. 18, 2003) stated, "nothingin the governing regulation, 8 C.F.R. § 204.5, permits [USCIS] 

. to consider the financial resourc~s ·of individuals or entities who have no legal obligation to pay 
the wage." Thus, these audited financial statements will riot be considered. 

. . . 

3 According to Barron 's Di~tionary ofAccounting Terms 117 (3rd ed. 2000), "current ass~ts' ~ 
consist of items having (in most 'cases) a life of one year or less, such as .cash, -marketable 
·securities, inventory and prepaid expenses. "Current liabilities" are obligations payable (in most 
cases) within one year, such accounts payable, short-term notes payable, and accrued expenses 
(such as taxes and salaries). Id. at 118. 
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In a letter dated · April 13, 2009, Sr. VP of corporate finance for the petitioner stated 
that the petitioner had over 2,020 empl<;>yees. and affirmed the petitioner'~ ability to pay the 
proffered wage . . While. 8 C.P.R. § 204.5(g)(2) does allow · that in cases where the· prospective 
United States employer employs 100 or more workers, the director may accept a statement from 
a financial offi~er of the organization which establishes the prospective employer's ability to pay 
the proffered wage, the regulation does not suggest that ·an attestation, alone, will be sufficient to · 
establi.sh the petitioner's abilityto pay the proffered wage. The regulation. states that additional 
evidence, such as profit/loss statements, bank account records, or personnel records, may be 
submitted by the petitioner; however, the statement from the petitioner's Sr. VP of corporate. 
·finance is not supported-by any of these pieces of evidence. Thus~ we find that USCIS need not 
exercise its discretion to accept, the letter as evidence of the petitioner's ability to pay the 
proffered wage. 4 

. 

Therefore, from the date the Form ETA 750 was accepted for . processing by the DOL, the 
petitioner had not established that it had the continuing ability to pay5 the beneficiary the 
proffered wage as of the· prioritydate through an examination. of wages paid to the benefiCiqry, 
or its net income or net current assets. 

USCIS inay · consicler ·the overall magnitude of the petitioner's business activitie·s in iis 
determination of the petitioner's ability to· pay the proffered wage. See Matter of Sonegawa, 12 

. I&N Dec. 612 .(Reg'l Comm'r 1967}. The petitioning entity in Sonegawa had been in business 
for over·1~ yearsand routinely earned agross·annual income of about $100,000. During the 

· year i.n which . the'petition was filed in that case, the petitioner changed business locations a,nd 
.·. paid renton both the q1d and new locations for five months. There were large moving costs and 

also a period of time when the petitioner was unable to do reg1.1lar business. The Regional 
·Commissioner determined .that the petitioner's prospects for a res4mption ofsuccessful business 
operations were well established. The petitioner was a fashion designer who!)e work had beep 
featured iri Tinie andLook magazines. Her clients included Miss Universe, movie actres.ses, and 
society .matrons. The petitioner's clients had been _included in the lists of the best-dressed · 
California women. The petitioner lectured on fashion design at ·design and· fashion shows 
throughout the ·United States and at colleges and universities in California. The Regional 
Commissioner's determinatiqn inSonegawa was based in part on the petitioner's sound business 
reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS may~ at its 
discretion, consider evidence relevant to the petitioner's financial ability thaf falls outside of a 
petitioner's net income and net currentassets. USCIS may consider such factors as-the number 

4 Further, as noted above, on appeal the petitioner stated that ·(the 
company that was granted the labor certification in this. case) · "converted to 

in2005." However, the petitioner has failed _to submit any documentation establishing that 
a qualifying successor-in-interest relationship exists between these companies. 
5 It is noted for the record that even if the petitioner had established that 

· was its successor-in-interest, the pedtioner has still fail~d to provide any evidence of its net 
income or net current assets in 2005. Therefore, the petitioner would still have failed to establish . 
its ability to pay the proffered wage since the priority da:te. 
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of years the petitiOner 11as been doing business, the established historical growth of the. 
petitioner's business, the overall number .of employees, the occurrence of any tincharacteristic 
business expenditures or losses; the petitipner' s reputation within its industry, . whether the 
beneficiary is replacing a former employee :or an outsouiced service, or any other evidence that 
USCIS deems relevant to the pditioner's abillity to pay the proffered wage .. 

In the instant case, the petitioner has submitted very limited documentation of its financial 
situation and has not established the historiCal growth of its business or iis reputation within its 

. industry, nor has it claimed the occurrence of any uncharacteristic business expenditures or · 
losses during the years in ·question. · The ideptity of the petitioner and the successorship of . 

has not been established. Thus, assessing the totality. of the circumstances in 
this individual case, it · is concluded that the petitioner has not ·established that it had the 
continuing ability to pay the proffered wage from the priority date onwards. 

The evidence submitted does not establish that the petitionerhad the continuing ability to pay the 
proffered wage beginning on the priority date. The director's decision to deny the petition on 
this ground is ·affirmed. 

Also at issue in this case is wilether the beneficiary possessed the minimum experience required 
. to perform the offered position by the pr~ority date. The beneficiary must meet . all of the 

requirements of the offered position set fortp on the labor certification by the priority date of the 
pe~ition. 8 C.F.R. § 103.2(b)(l), (12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 

• (Act. Reg. Comm. 1977); see also Matter o};Katigbak, 14 I&N D~c. 45, 49 (Reg. Comm. 197l). 

In evaluating th~ labor certification to deterJilline the required qualifications for the position, U.S. 
Citizenship and Immigr'ation SerV'ices (USCIS) may ·not ignore a term of the labor certificatlon, 

. nor iriayit impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 1.9 
I&N Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 
F.2d at 1006; Stewart Infra-Red Commissar.y of Massachu~etts, Inc. v. Coomey, 661 F.2d 1 (1st 
Cir. 1981). 

Where the job requirements in a 1a9or certification are not otherwise unambiguou~ly prescribed, 
e.g., by regulation, USCIS must exami;ne "the, language of the Jabor Certification job 
requirements" in order to determine what th~ petitioner must demonstrate about the beneficiary's 
qualifications. Madany, 696 F.2d at 1015. The only rational manner .by which USCIS can be 
expected to interpret the meaning of terms used to describe the requirements of a job, in a labor 
certification is to "examine the certified jo~ offer exactly as it is completed by the prospective 
employer." Rosedale Linden Park Company v. Smith, 595 F. Supp. 829, .833 (D.D.C. 
1984)(emphasis added). USCIS's interpretation of the job's requirements, as stated on the labor 
certification must inyolve ;,reading ~md a:pp~ying the plain language of the [labor certification]." 
/d. at 834 (emphasis added). US CIS can~ot and should not reasonably be . expected to look 
beyond the plain language of the labor ~ertification or otherwise attempt to divine the employer's 
intentions through some sort of reverse engineering of the labor certification. 
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In the ins'iant case, tbe labor certification--states that the offered position requires, at a minimum, 
three years of high 'school education and, two years of experie.nce in the offered position. The 
labor certification also states t~at the IJeneficia.ry qualifies .for the offe.red position based on 
experience as a clerk-export division with an unn<\med employer from November 1987 through 
September 19916 and with. the pet.itioner since Septeinbet1992. No other experience is listed. The 
beneficiary signed the labor certification under a d~claration that the contents are true .and correct 
under petialty of perjury. · · 

. The regulation at 8 C.F.R §. 204.5(1)(3)(ii)(A)states: 

Any requirements of 'training or .experien-ce for skilled workers, professionals, or 
other worke~s must be supported by · letters from trainers or empl.oyers giving the 
name, address, and title of the trainer or employer, and a description of the training 
received or the experience of the alien. . · 

. . ' 
~- .• 

' ' 
The record contains an unsigned e~perience ·letter stating that . the benefiCiary worked in 

from November .15, 1987, thro4gh SeptemberS, 1991, as an "Assistant of Logistic 
Department and as a Delegate .of Sp~cial and International Sales." The Spanish language 
original letter do~s not provide the. name a~d address of the empioyer and the. document is not . 
signe~l. . Thus, th~ letter does not comply .with the regulation at 8 C.F.R § 204.5(1)(3)(ii)(J\). 
Further, it is noted that the provided English trans,lation of this document .contains information 
that was notiriclu'ded in the .Spanish language original document; namely, the original document 
does noflist the name of the employer, while the translation identifies the erpployer as : 

. . ~- . 

On appeal, counsel submitted a Jetter datea OCtober 10, 2009·, and -signed by 
general manager of _ This Spanish language letter was 

accompanied by an English translation. Mr. ...-J attested to the beneficiary's employment there 
from November 1~ , · 1987, thrq~gh September ~ . 1991 ~ as ·an "Assistant in the Logistics 
Department where she was responsible, for international and special sales." Unlike the earlier · 
empl~ylllent i~tter, this letter is written on :compafiy letterhead and does identify the individual· 
making the attestation. However, it is noted that the employer's description of the beneficiary's 

· duties _ d.oes not seem to conJ[orm_ to ·. t?e requirements listed on the labor ·certification. 
Specifically, the labor ce.rtification requires, at Line 13, the . following skills from the job 
candidate: 

• Ma~agerial duties to in~lude directi~g clerical staff. · . . 
• Must be-.fa:iniliiu with household appliances an<:l usage in the countries Mexico and El 

Salvado~r. · · ' ' · · 

6 The beneficiary sigri,ed a declaiati~n OQ October 28, year unspecified, suggesting that · the 
r.mnlovment rlescriherl on the Eorm ETA 750B was for the logistics Department at _ --·--- --..--·-
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• Must be familiar withAnierican, Asi:an and European ¥anufacturers to ensure the proper 
compatibility with the electric voltage availability in the subject con tries to the appliances 
produced. · 

• Must be familiar with the use and ·purchasing trends of the consuming popular· in the 
subject countries. · · , 

• Arrange shipping details, such as export licensing, letters of credit, custom declarations, 
packaging, shipping and routing of products. . . 

To determine whether a l;leneficiary is eligible for an employment based immigrant visa, United 
States Citizenship and Inimigration Services (USCIS) must examine whether the alien's credentials 

· meet the requhem~nts set forth in the la;bor certificatio~. In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion of the. labor certification to determine 
the ·required · qt.ialifications (or the position. . USCIS may not ignore a term of the labor 
certification, nor may it impose additional requirements., See Matter of Silver Dragon Chinese 
Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, Madany v. Smith, 696 F.2d 1008 
(D.C. Cir. 1983); K.R.K. Irvine, Inc. v.Latidon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red 
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d . 1 (1st Cir. 19.81). Since the 
beneficiary's duties as described in the employment letter submitted on appeal do not satisfy the 
requirements detailed on the labor certification, it must be concluded that the petitioner has not 
established that the beneficiary was qualified to perform the services of the proffered job as of 
the priority date: · · · . ·· 

Additionally, it is noted that the two provided employment letters and tb.e beneficiary's assertion 
on ·appeal all claim<. that the beneficiary was employed in from November 15, 
1987, through Sept~mber 8, 1991. Howe~er, the , rec~rd of proceeding contains a copy of the 

. beneficiary's passport, which reveals she was issued a Bl-B2 Nonimmigrant Visa on December 
13, 1988, and last entered the United States at on March 4, 1989. 

Doubt cast on· any ·aspect of the p~titioner' s proof may lead to a reevaluation of the reliability and 
su~ficiency of the remaining evidence offer~d in support of the petitioner. .It is incumbent upon 
the petitioner to resolve any inconsistencies in the record by independent. objective evidence, and 
attempts to explain or recoli.cile such inconsistencies; absent competent objective evidence 

.. pointing to where the truth lies, will not suffice. Matter of Ho; 19 I&N Dec. 582 (BIA 1988) . 

. The petitioner has failed to submit any objective evidence to explain or justify the discrepancy 
between the· .original emdloyment lette~ arid the provided translation. The petitioner has also 
provided no explanation for the djscrepancy between the submitted employment documentation 
and the beneficiary-'s travel history as recorded in her passport. Therefore, the reliability of the 
remaining evidence. offered by . the appliCant is suspect and it must be concluded that the 
petitioner has failed to establish that the beneficiary possessed all of the requirements of the 

••. J.r 

offered position set forth on the labor certification by the priority date of the petition. 8 C.F.R. § 
. . . I 

103.2(b)(l), (12). Consequently, the director's decision to deny the petitioner on this groundwill 
be affirmed. · · · · 
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Finally, although the petitioner claims on appeal that its former: counsel was incompetent, in this 
. matter, the petitioner did not proper! y articulate ~ claim for ineffective assistance· of counsel 
under ·Matter of Lozada, 19 I&N Dec. 637 .(B,IA 1988); affd, 857 F.2d 10(1s1 Cir.J988), ·A claim 
based upon ineffeCtive assistanceof counsel requires the affected pitrty to, inter alia, file 'a 
compiaint with the· appropriate disciplinary authorities or; if. no complaint has. been filed, to 
explain why not. The instant .appeal does BOt satisfy the§e requirements. The petitioner states. 
that former counsel was "suspended by the State Bar of 'California," but does not explain the 

· )acts ·surrounding the preparation of the inst.ant petition or the engageme~t of the representative. 
ACGOrdingly, .the petitioner did not articulate a proper cl.aim 'b~sed ·upon ineffective assistance of 
COUNSel. . , 

The petition will 9e denied for the· above stated· reason·s, with "each considered as an independent 
and alternative basis for denial. ·In vi.sa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with tht pe,titioner. SeCtion 29i of the Act, 8 U.S. C.§ 1361. 
Heie, that burden has not been m_et. ' ' 

ORDER: The appeal is dismisseci. 


