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ON BEHALF QF PETITIONER:

INSTRUCTIONSi ’

Enclosed please fmd the decision of the Admlmstratlve Appeals Offlce in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further i 1nqu1ry that you might have- co_ncermng your case must be made to that office.

If you believe the AAO 1nappr0prlately applied the law in reaching its de01s10n or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decmon that the motion seeks to reconsider or reopen '

Thank you,

| —fn

Ron Rosenberg - .
-+ Acting Chief, Administrative Appeals Office

| www.uscis.gov



o - )©

DISCUSSION: ' The Director, Nebraska Service Center (director), denied the employment-based
immigrant visa petition. The petitioner appealed the decrslon to the Administrative Appeals Office
(AAO) The appeal will be dismissed. ' :

The petitioner descrlbes 1tse1f as a restaurant. It seeks to permanently employ the beneficiary in the
United States as a cook. The petitioner requests classification of the beneficiary as a professional or
skilled worker pursuant to sectlon 203(b)(3)(A) of the Immigration and Nationality Act (the Act) 8
US.C. § 1153(b)(3)(A) ‘ ;
The petition is accompanled by an ETA Form 9089, Apphcatron for Permanent 'Employment
Certification (labor certification), certified by the U.S. Department of Labor (DOL). The priority
date of the petrtron which is the date the DOL accepted the labor certification for processing, is
March 24, 2008 See 8 C.F.R. § 204.5(d). ! -

The d1rector s decision denyrng the petrtlon concludes that petitioner did not establish that it had the
ability to pay the beneficiary the proffered wage from the priority date forward. ’

The record shows that the 'appeal‘ 1S properly filed and makes. a Aspecific allegation of error in law or
* fact. The procedural history in this case is documented by the record and incorporated into the
decision. - Further elaboratlon of the procedural history will be made only as necessary.

The AAO conducts appellate revrew on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers: all pertinent evidence in the record, including new evidence properly
submrtted upon appeal 2

The evrdence in the record of proceedrng shows that the petitioner is structured as a general:
partnership corporation. On the petition, the petmoner claimed to have been established in 1997 and -
to currently employ 40 workers :

Here, the ETA Form 9089 was accépted on March 24 2008. The proffered wage as stated on the
- ETA Form 9089 is $12.49 per hour ($25 979.20 per year). The ETA Form 9089 states that the
: posrtron requlres 24 months of experlence in the proffered position of cook.

//

! Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i); grants preference classification to
qualified immigrants who are capable of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii)," grants
preference classification to quahfled 1mm1grants who hold baccalaureate degrees and are members
-of the professions. .

2 The submission of additional ev1dence on appeal is allowed by the instructions to the Form 1-290B,
Wthh are 1nc0rporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provrdes no reason to preclude consideration of any of the documents newly submitted on appeal

* See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988) ,
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~ The record before the director closed on May 8, 2009 with the receipt by the director of the -

_ petitioner’s submissions in response to the director’s request for evidence (RFE). .In the RFE the -
director asked the petitioner to establish that it had the ability to pay the proffered wage from March
24, 2008 onward. The director specifically requested the petitioner’s most recent tax return, annual
report or audited financial statement. In response, the petitioner submitted pay stubs and Internal
Revenue Service (IRS) Form W-2 showing that the petitioner paid the beneficiary $12,817.24 in
2008, which is $13,161.96 less than the proffered wage. The petitioner did not submit its tax return,
annual report or audited financial statement or any other evidence to establish its ability to pay. ’

On appeal, the petltloner submitted its 2008 tax returns. The petitioner’s IRS Form 1065 shows that
the petitioner’s net income in 2008 was $131,247. Therefore, the petitioner has established that it
had suff1c1ent net income to pay the beneflclary the proffered wage from the pr10r1ty date onward.

Beyond the de0151on of the director, the petitioner has not established that the beneflcrary possessed
the minimum 24 months of experrence as a cook required to perform the offered position by the’
priority date. The beneficiary must meet all of the requirements of the offered position set forth on
~ the labor certification by-the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of
. Wing’s Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm 1977); see also Matter of Katigbak, 14

I&N Dec. 45, 49 (Reg Comm. 1971). : :

In evaluating the labor certlflcatron to determme the requrred quahflcatlons for the position, U.S.
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at
1006; Stewart Infra-Red Commzssary ofMassachusetts Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981)

; i

- Where the job requrrements in a labor certlfrcatlon are not otherw1$e unambiguously prescrlbed e. g "
_ by regulation, USCIS must examine “the language of the labor certification job requirements”

order to determine what the petltroner must demonstrate about the beneficiary’s qualrﬁcatlons ,

E - Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret -

‘ the meaning of terms used to describe- the requirements- of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale.
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
. cannot and should not reasonably be .expected to look beyond the plain language of the labor
‘ certrﬁcatron or otherwise attempt to’ divine the employer s intentions through some sort of reverse
engmeermg of the labor certlfrcatron ‘ ‘

In the instant case, the labor certlfrcatlon states that the offered posrtron has the followmg minimum
requrrements ‘

H.4. Educatiorr:‘Norre'.__ -
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H.5. Training: None required.
H.6. * Experience in the job offered: 24 months _
H.7. Alternate field of study: None accepted. : :
H.8. Alternate combination of education and experience: None accepted
H.9. Foreign educational equ1valent Not Accepted.
H.10. Experience-in an alternate occupation: None accepted. .
‘H.14. Spec1f1c sk1lls or other requ1rements None N

The labor certification. states tha‘t_ :the beneficiary qualifies for the proffered position based on
eexperience as a cook with the petitioner from November 1, 2006 to present; experience as a cook
with , . from March 2, 2003 to March 24, 2007, and experience as a cook.
with ' from January 2, 2000 to March 1, 2003. No other experience is listed.
* The benef1c1ary s1gned the labor cert1ﬁcatlon under a declarat1on that the cdntents are true and correct
under penalty of per]ury

The regulation at 8 CER. § 204 5()3)(ii)(A) states:

_Any requirements of training or experience for skilled workers, professionals, or other
workers must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer and a description of the training received or
the experience .of the al1en

~

The’record contains an eXperience letter from General Manager on

letterhead stating that the company employed the beneficiary for over six years as a lead cook. -the
spelling of on the letter is inconsistent with the spelling of on the

ETA Form 9089. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Additionally,
the letter does not state the beneficiary’s dates of employment and does not describe his duties in
enough- detail to establish that he has.the required experience as a cook. In the RFE, the director
~ asked the- petitioner to sibmit evidence that thé beneficiary possessed the required two years of
experience in the proffered job before March 24, 2008. The director specifically asked the petitioner
to submit an experience verification letter with a detalled descr1pt1on of the beneficiary’s duties. The
. petitioner did not subm1t such a. letter ,

Instead the petltloner subm1tted a lettef on its letterhead detailing the proffered position and the
beneficiary’s work expenence with the petitioner. The letter, dated April 14,2009, from
owner, states that the beneficiary was employed as a part-time cook from March 2003 to
November 2006 and that he has been employed as a fulltime cook since. November 1, 2006: The_
letter also contains a detailed description of the beneficiary’s duties which closely match the duties

 of ‘the proffered position. The beneficiary’s experience with the petitioner cannot be used to

“establish that the beneficiary had the required experience. Representations made on the certified ETA
- Form 9089, which is signed by both the petitioner and the beneficiary under penalty of perjury, clearly °
indicate that the beneficiary’s. experience with the petitioner or experience in an alternate occupation
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cannot be used to qualify the beneficiary for the certified pos’ition 3 Specifically, the petitioner indicates
that questions J.19 and J.20, which ask about experience in an alternate occupatron are not apphcable

320 CF. R. § 656.17 states:

(h) Job duties and requirements. (1) The job opportunity’s requirements, unless
adequately documented as arising from busrness necessny, must be those normally
required for the occupation -

(4)(i) Alternative experience’ requirements must be substantially equivalent to the
primary requirements of the job opportunity for which certification is sought; and

(i) If the alien beneficiary alréady is employed by the employer, and the alien
does not meet the primary job requirements and only potentially.qualifies for

~ the job by virtue of the employer’s alternative requirements, certification will
be denied unless the application states that any suitable combination of
education, training, or experience is acceptable.

(i) Actual minimum requirements. DOL will evaluate the employer’s actual’
minimum requirements in accordance with this paragraph (i).

(1) The job requirements, as described, must represent the employer’s actual
minimum requlrements for the ]ob opportunity.

7 (2) The employer must not have hired workers w1th less training or experience for
jobs substantrally comparable to that involved in the JOb opportunity.
(3) If the alien beneficiary already is employed by the employer, in considering
whether the job requirements represent the employer’s actual minimums, DOL will
review. the training and experience possessed by the alien beneficiary at the time of
hiring by the employer, including as a contract’ employee.. The employer can not

- require domestic worker applicants to possess training and/or experience beyond what
the alien possessed at the time of hire unless:

(i) The alien gained the éxperience-while working for the employer, including -
as a contract employee, in a position not substantially comparable to the
position for which certification is being sought, or

~(ii) The employer can demonstrate that it 1s no longer feasible to tram a
worker to qualify for the position. -

(4) In evaluating whether the alien beneficiary satisfies the employer s actual
minimum requirements, DOL will not consider any education or training obtained by
the alien beneficiary at the employer’s expense unless the employer offers similar -
training to domestic worker applicants.
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In response to question J.21, which asks, “Did the alien gain any of the qualifying experience with the.
~ employer in a position substantially comparable to the job opportunity requested?,” the petitioner
. answered “no.” The petitioner specifically indicates in response to question H.6 that 24 months of
- experience in the job offered is required and in response to question H.10 that experience in an alternate
occupation is not acceptable. In general, if the answer to question J.21 is no, then the experience with

the employer may be used by the beneficiary to qualify for the proffered position if the position was |

not substantially comparable and the terms of the ETA Form 9089 at H.10 provide that applicants
can qualify through an alternate occupation. Here, the beneficiary indicates in response to question
K.1. that his position with the petitioner was. as a cook, and the job duties closely resemble the duties
~of the position offered. . Therefore, the experience gained with the petitioner was in the position -
offered and is substantially comparable as he/she was performing the same job duties more than 50
percent of the time. According to DOL regulations, therefore, the petitioner cannot rely on this
experience for the beneflclary to qualify for the proffered position. Additionally, as the terms of the:
labor certification supportmg the instant I-140 petltron do not permit consideration of experience in

an altefnate occupation, and the beneficiary’s experience with the petitioner was in the. position -

_offered, the experlence may not be used to quahfy the beneflclary for the proffered position.

v _ :
~~ Therefore, the petitioner has falled to establish that the beneficiary met the minimum requirements of
the offered position set forth on the labor certification as of the priority date. The beneficiary does not
qualify for classification as a-professional or skilled worker under section 203(b)(3)(A) of the Act.

(5)’ Forpurposes of this paragraph (i):

.(i) The. term: ‘‘employer’’ means an entity with the same Federal Employer
Identification Number (FEIN), prov1ded it meets the definition of an employer
at § 656.3. o

(i) A “‘substantially comparable _job or position means a job or position

. requiring performance’ of the same. job duties more than 50 percent of the
‘time. This requirement can be documented by furnishing position
.descrlptlons the percentage of time spent on the various duties, organlzatlon
charts, and payroll records.

‘A deﬁnmon of “substantrally comparable” is found at 20 C.F.R. § 656.17:
5) For purpoSes of this paragraph @: .

(ii) A “‘substantially comparable’’ job or position means a job or position -
requiring performance of the same-job duties more than 50 percent of the -
-time. This rtequirement ‘can be ‘documented by furnishing position
descriptions, the percentage of time spent on the various dutles organlzatlon
‘charts, and payroll records. :

-
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The petition will be denied for the abové stated reasbiis; with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petltloner Sectlon 291 of the Act, 8 US.C. § 1361 Here
that burden has not been met.

O_RDER:‘ ‘_ The appeal is dismissed.-



