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DISCUSSION: The Director, Nebraska Service Center (the director), denied the petitioner’s
employment-based immigrant visa petition. The matter is now before the Administrative Appeals
Office (AAO) on appeal. The appeal will be rejected.

The petitioner is a manufacturer of metal products. It seeks to employ the beneficiary permanently
in the United States as a welder.- As required by statute, the petition is accompanied by an ETA
Form 750, Application for Alien Employment Certification, approved by the United States
Department of Labor (DOL). The director determined that the petitioner had not filed Form 1-140
with the required initial evidence. Because the petitioner did not provide the required initial
evidence, the director found that the petitioner had not demonstrated the continued ability to pay the
beneficiary the proffered wage from the priority date until the beneficiary obtained lawful permanent
residence or that the benefrcrary was quahfred for the proffered position. The director denied the
petition accordingly.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), grants preference classification to qualified immigrants who are capable of
performing skilled labor (requiring at least two years training or experience), not of a temporary
nature, for which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii)
of the Act, 8 U.S.C. § 1153(b)(3)(A)ii), grants preference classification to qualified immigrants who
hold baccalaureate degrees and are members of the professrons

Review of the record shows that the petition has not been properly filed, and therefore there is no
legitimate basis to continue with this proceeding.

The Form I-140 petition identifies as the employer and the petmoner The regulation
at.8 C.F.R. § 103.2(a)(2) requires that the petitioner sign the petition. In this instance, no employee
or officer of signed Form [-140. The only signatures on that form are that of the
beneficiary who signed Form I-140-in Part 8 under “Petitioner’s Signature,” and

who signed in Part 9, representing the petitioner as counsel.' The petitioner, however, has provided
no evidence demonstrating that the beneficiary is an officer of the petitioning entity.

The regulatrons do not permit-any individual who is not the petrtloner to sign Form 1-140 on behalf
of a United States employer

The regulation at 8 C.F.R. § 204.5(c) states:

Filing petition. Any United Srates employer desiring and .intending to employ an alien
-may file a petition for classification of the alien under section 203(b)(1)(B),

- ! This office notes that counsel did not submit a Form G-28; Notice of Entry of Appearance as

Attorney or Representative, signed by the petitioner when filing the instant 1-140 petition. With the
appeal, counsel submits a-copy of Form G-28, which is dated November 29, 2001, six  years prior to
the filing of the instant I-140 petition. :
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v203.(b)(1)(C), 203(b)(2), or 203(b)(3) of the Act. An alien, or any person in the alien's
behalf, may file a petition for classification under section 203(b)(1)(A) or 203(b)(4)
of the Act (as it relates to special immigrants under section 101(a)(27)(C) of the Act).

The regulation at 8 C.F.R. § 204.5(a)(1) provides that a petition is properly filed if it is accepted for
processmg under the provxslons of 8 C.F.R. § 103. The regulation at 8 C.F.R. § 103. 2(a)(2) states:
Szgnature An apphcant or petmoner must sign his or her application or petition.
However, a parent.or legal guardian may sign for a person who is less than 14 years
old. A legal guardian may sign for a mentally incompetent person. By signing the:
application or petition, the applicant or petitioner, or parent or guardian certifies
under penalty of perjury that the application or petition, and all evidence submitted
with it, either at the time of filing or thereafter, is true and correct. Unless otherwise
- specified in this chapter, an acceptable signature on an application or petition that is
being filed with the [U.S. Citizenship and Immigration Services (USCIS)] is one that
is either handwritten or, for applications or petitions filed electronically as permitted
by the instructions to the form, in electronic format.

An earlier version of the regulation at 8 C.F.R. § 204 1(d), as in effect in 1991 provided, in pertinent

part:

Before the petition may be accepted and considered properly filed, .the petitioner or
authorized representative shall sign the visa petition (under penalty of perjury) in the
block -provided on the form.

(Emphasis added.) The regulation at 8 C.F.R. § 204.1(d) no longer includes language that would
allow an authorized representative to sign a petition, although we acknowledge that this provision
now relates only to immediate relative and family based petitions. In contrast, the. filing
requirements for employment-based immigrant petitions are now found at 8 C.F.R. § 204.5(a). The
regulation at 8 C.F.R. § 204.5(a)(1) provides that such petitions must be accepted for processing
under the provisions of 8 C.F.R. § 103. "As stated above, the regulation at 8 C.F.R. § 103.2(a)(2)
provides that the petitioner must sign the petition and does not include the “or authorized

" representative” language that previously applied to Forms I-140 until 1991. Had legacy Immigration

and Naturalization Service, now USCIS, intended to continue to allow authorized representatives 10
sign Form 1-140 petitions, the language expressly allowing them to do so would not have been

. removed

There is no regulatory provision that waives the signaturé requirement for a petitioning United States
employer or that permits a petitioning United States employer to designate a “representative agent,”
attorney or accredited representative to sign the petition on behalf of the United States employer.
The-petition has not been properly filed because the petitioning United States employer,

did not sign the. petition. Pursuant to 8 C.F.R. § 103.2(a)(7)(i), an application or petition,
which is not properly signed shall be rejected as improperly filed, and no receipt date can be
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. assigned to an improperly filed petition. While the Service Center did not reject the petition, the
AAO is not bound to follow the contradictory decision of a service center. Louisiana Philharmonic
Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), aff’d, 248 F.3d 1139 (5th Cir. 2001) cert.
denied, 534 U.S. 819 (2001).

USCIS and legacy INS have required that an authorized employee of the U.S. petitioning employer
must sign the Form 1-140 petition on behalf of the petitioning employer since 1991 when legacy INS
removed the “or authorized representative” language. As will be discussed in more detail below, the
requirement for a signature under penalty of perjury cannot be met by a “Power of Attorney”
‘authorized signature. Practically, the signature requirement reflects a genuine Form [-140 program
- concern regarding the validity of the permanent job offers contained in Form 1-140 petitions. To this
end, the employer’s signature serves as certification under penalty of perjury that the petition, and all
evidence submitted with it, either at the time of filing or thereafter, is true and correct. '

The signature line on the Form I-140 for the petitioner provides that the petitioner is certifying, “under
penalty of perjury under the laws of the United States of America, that this petition and the evidence
submitted with it are all true and correct.” To be valid, 28 U.S.C. § 1746 requires that declarations be
“subscribed” by the declarant “as true under penalty of perjury.” Id. In pertinent part, 18 U.S.C.
§ 1621, which governs liability for perjury under federal law, mandates that: “Whoever in any
declaration under penalty of perjury as permitted under section 1746 of title 28, United States Code,
willfully subscribes as true any material matter which he does not belleve to be true is guilty of
perjury.”. 18 U.S.C. § 1621.

'The probative force of a declaration subscribed under penalty of perjury derives from the signature
of the declarant; one may not sign a declaration “for” another. Without the petitioner’s actual
signature as declarant, the declaration is completely robbed of any evidentiary force. See In re
Rivera, 342 B.R. 435, 459 (D. N.J. 2006); Blumberg v. Gates, No. CV 00-05607, 2003 WL
22002739 (C.D.Cal.) (not selected for publication). '

The AAO notes that an entirely separate line exists for the signature of the preparer declaring that the
form is “based on all information of which [the preparer has] knowledge.” Thus, the form [-140 itself
acknowledges that a preparer who is not the petitioner cannot attest to the contents of the petition and
supporting evidence. Rather, the preparer may only declare that the information provided-is all the
information of which he or she has knowledge. Moreover, we note that the unsupported assertions of
an attorney do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 n.2 (BIA 1988);
Matter of Laureano, 19 I1&N Dec. 1, 3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503,
506 (BIA 1980). Thus, an attorney’s unsupported assertions on the petition and the job offer have no
evidentiary value. , | o

The AAO notes that the integrity of the immigration process depends on the actual employer signing the
official immigration forms under penalty of perjury. Allowing an attorney to sign all petitions, notices
of appearance (for the same attorney), appeals, and all employment offers on behalf of the petitioner
. based on a broad assignment of authorization would leave the immigration system open to fraudulent
filings. While the AAO does not allege any malfeasance in this matter, the AAQO notes prior examples
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where attorneys have been convicted of various charges, including money laundering and immigration
fraud, after signing immigration forms of which the alien or employer had no knowledge. United States
~v. O’Connor, 158 F.Supp.2d 697, 710 (E.D. Va. 2001); United States v. Kooritzky, Case No.
1: 02CR00502 (E.D. Va. Deoember 11,-2002).

On appeal, counsel addresses othér discrepancies on the Form I-140. Counsel states:

In this case, is the Petitioner and is the Beneficiary. The
Approved Labor Certification also clearly shows that is the Petitioner
and is the Beneficiary. In submitting the I-140, it is also clear that

is the Petitioner and is the Benefic'iary.f However,

name appears in Part 1 as well as the company or organization name,

. Further it is noted that Part 5 “Additional Information about the Petitioner”
erroneously shows the Petitioner as “self” and fails to set forth the answers to the
other questions about the company in Part 5. A new page 2 containing that
information is enclosed. . A

The fact that the beneficiary’s name appears in Part 1 under “Information about the person or
organization filing this petition,” and Part 5, under “Additional information about the petitioner”
identifies the type of petitioner as “self,” when considered along with' the fact that the beneficiary
- signed the petitioner in Part 8 under “Petitioner’s Signature,” seems to indicate that the petitioner did
not file Form 1-140. Further, although counsel submits an amended Page 2 of Form I-140, on
appeal, in an attempt to correct some of the deficiencies in Part 5, noted above, a petitioner may not
make material changes to a petition in an effort to make a deficient petition conform to USCIS
requirements. See Matter oflzummz 22 1&N Dec: 169, 176 (Assoc. Comm r 1988). '

Notw1thstandmg attempts to correct apparent dlscrepancws on the Form 1-140, the matter of the
petmoner s signature has not and cannot be overcome. ' :

The petition has not been properly_filed by a United States employer. Therefore, the AAO must
reject the appeal. : : '

ORDER: The appeal is rejected.



