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DISCUSSION: The employment-based preference visa petition was denied by the Director, Texas
Service Center (director). The matter was appealed to the Administrative Appeals Office (AAO).
The matter will be remanded to the director.

The petitioner is in the business of building custom fences. It seeks to employ the beneficiary
permanently in the United States as a welder. As required by statute, the petition is accompanied by
a Form ETA 750, Application for Alien Employment Certification, approved by the United States
Department of Labor (DOL). The director determined the petition was incorrectly filed under the
skilled worker category when the appllcatlon for labor certification did not include a requirement for
experience or trammg :

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification ‘under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAQ’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989).

Upon review of the record, the. AAO has determined that the petitioner properly stated that the position
required two years of experience in the offered job on the application for labor certification.

While the petitioner has overcome the director’s basis for the denial, the petition is not approvable. We
will remand the petition for the director’s consideration of the following additional issue: whether the
petitioner has also failed to establish its continuing ability to pay the proffered wage as of the priority
date. See 8 C.F.R. § 204.5(g)(2). ' :

According to USCIS records, the petitioner has filed at least two other I-140 petitions. Accordingly, the
petitioner must establish that it has had the continuing ability to pay the combined proffered wages to
each beneficiary from the priority date of the instant petition. See Matter of Great Wall, 16 1&N Dec.
142, 144-145 (Acting Reg’l Comm’r 1977).

The evidence in the record does not show ‘the proffered wage or wages paid to each beneficiary,. or
whether any of the other petitions have been withdrawn, revoked, or denied, or whether any of the other
beneficiaries have obtained lawful permanent residence. Thus, it is also concluded that the petitioner
has not established its continuing ability to pay the proffered wage to the beneficiary and the proffered
wages to the beneficiaries of its other petitions. We niote that the petitioner’s federal income tax returns
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for 2003 and 2004 do not estabhsh its “ability to pay the mstant beneﬁc:ary, let alone a second
beneficiary’s proffered wages.

The AAO cannot conclude that the petitioner has the continued ability to pay the proffered wage.
. Accordingly, the petition will be remanded to the director for consideration of the issue set forth above.

In view of the foregoing, the director’s decision will be withdrawn. The petition is remanded to the
director. The director may request any additional evidence considered pertinent. Similarly, the
petitioner may provide additional evidence within a reasonable period of time to be determined by
‘the director. Upon receipt of all the ev1dence the director w111 review the entlre record and enter a
new decmon

ORDER: The director’s decision is withdrawn; however, the petition is currently unapprovable
‘ for the reasons discussed above, and therefore the AAO may not approve the petition
at this time. Because the petition is not approvable, it is remanded to the director for
further action in accordance with the foregoing and entry of a new decision.



