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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
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Ron Rosenberg .
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on September 1,
2010, the AAO dismissed the appeal. The petitioner filed a motion to reopen and reconsider the
AAQO's decision in accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8
C.F.R. §§ 103.5(a)(1)(iii)(C), 103.5(a)(2), 103.5(2)(3), and 103.5(a)(4).

The motion shall be dismissed for failing to meet an .applicable requirement. The regulation at 8
C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and motions to
reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a statement
about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding." In this matter, the motion does not contain the statement required by 8 C.F.R.
§ 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not
meet applicable requirements must be dismissed. Therefore, because the instant motion did not meet
the applicable filing requlrements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must be dismissed for
this reason.

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary
evidence." Further, the regulation at 8 C.F.R. § 103.5(a)(3) states, in pertinent part, that "[a] motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or [USCIS] policy.”
Relying on impertinent or non- precedentlal decisions does not meet the requirements of a motion to
reconsider.

Based on the plain meaning of "new," a new fact is found to be evidence that was not available and
could not have been discovered or presented in the previous proceeding.1

On motion, the counsel claims that the appeal was denied because previous counsel failed to comply
with and submit evidence to USCIS as requested by the director and the AAO. Further, counsel
claims that all evidence is now being provided on motion by the petitioner and under new counsel.
Counsel does not disagree with the AAO’s decision, but asks that the AAO now consider the
submitted evidence because of the mistakes made by prior counsel. New counsel submits evidence
of the petitioner’s household expenses and bank account information. Counsel also submits an
explanation by the petitioner as to why an employment experience letter was not submitted in
response to the director’s request for evidence but submitted for the first time on appeal.

The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534
(BIA 1988); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

Any appeal or motion based upon a claim of ineffective assistance of counsel requires:

! The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . .." WEBSTER'S II NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984)(emphasis in original).
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1) that the claim be supported by an affidavit of the allegedly aggrieved respondent
~ setting forth in detail the agreement that was entered into with counsel with respect to
the actions to be taken and what representations counsel did or did not make to the
respondent in this regard,
(2) that counsel whose integrity or competence is being impugned be informed of the
- allegations leveled against him and be given an opportunity to respond, and
3) that the appeal or motion reflect whether a complaint has been filed with appropriate
disciplinary authorities with respect to any violation of counsel’s ethical or legal
responsibilities, and if not why not. '

Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff’d, 857 F.2d 10 (1* Cir. 1988).

Although the petitioner claims that its former counsel was incompetent, in this matter, the petitioner
did not properly articulate a claim for ineffective assistance of counsel under Matter of Lozada. A
claim based upon ineffective assistance of counsel requires the affected party to, inter alia, file a
complaint with the appropriate disciplinary authorities or, if no complaint has been filed, to explain
why not. The instant motion does not address these requirements. The petitioner does not explain
the facts surrounding the preparation of the petition or the engagement of the representative.
Accordingly, the petitioner did not articulate a proper claim based upon ineffective assistance of
- counsel. ’

The regulation at 8 C.F.R. § 204.5(g)(2) states that the director may request additional evidence in
appropriate cases. Although specifically and clearly requested by the director, the petitioner
declined to provide all requested evidence asked for by the director on March 10, 2009. The
petitioner’s failure to submit these documents cannot be excused. The failure to submit requested
evidence that precludes a material line of inquiry shall be grounds for denying the petition. See 8
C.F.R. § 103.2(b)(14). The non-existence or other unavailability of required evidence creates a
presumption of ineligibility. 8 C.F.R. § 103.2(b)(2)(i). The AAO also properly refused to consider
the employment letter submitted for the first time on appeal. See Matter of Soriano, 19 I1&N Dec. 764
(BIA 1988). :

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner -has not sustained.that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAQO will not be disturbed. '

ORDER; The motion is dismissed.




