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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case.  All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103. 5(a)(1)(1) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,
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Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The -

petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on November 23,
2010, the AAO dismissed the appeal. The petitioner filed a motion to reopen the AAO's decision in
accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R. §§
103.5(a)(2), and 103.5(a)(4).

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent pért: "A motion to reopen must state the new
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary
evidence."

Based on the plain meaning of "new," a new fact is found to be evidence that was not available and
could not have been discovered or presented in the previous proceeding,'

On motion, the petitioner has provided no “new” evidence pertinent to the petitioner’s ability to pay
the wage in 2004, 2005, and 2006, which are the years in which the AAO concludes the petitioner
had failed to establish its ability to pay the beneficiary’s wage. Further, counsel offers the same
arguments brought up during the appeal. Additionally, counsel argues that the AAO narrowly
considered the totality of the petitioner’s circumstances in considering the petitioner’s ability to pay
the proffered wage. Counsel argues that the petitioner’s owner’s assets should be utilized in
determining the petitioner’s ability to pay the proffered wage. Counsel also cites to Full Gospel
Portland Church v. Thornburgh, 730 F. Supp. 441 (D.D.C. 1988); Alphonse Mourad v.
Commissioner Of Internal Revenue, 387 F.3d 27 (1* Cir. 2004); and Foamex, L.P. v. Superior
Products Sales, Inc., 361 F.Supp.2d 576 (N.D.Miss. 2005).

* The assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533 534

(BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The decisions in Full Gospel Portland Church v. Thornburgh, 730 F. Supp. 441 (D.D.C. 1988);
Alphonse Mourad v. Commissioner Of Internal Revenue, 387 F.3d 27 (1* Cir. 2004); and Foamex,
L.P. v. Superior Products Sales, Inc., 361 F.Supp.2d 576 (N.D.Miss. 2005) are not binding here.
Although the AAO may consider the reasoning of the decision, the AAO is not bound to follow the
published decision of a United States district court in cases arising outside the same district. See
Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Further, the decision in Full Gospel is distinguishable
from the instant case. The court in Full Gospel ruled that USCIS should consider the pledges of
parishioners in determining a church’s ability to pay the proffered wage. Here, counsel’s assertion is
that USCIS should treat its guaranty and the owner’s personal assets as evidence of its ability to pay,
whereas a parishioner’s pledge is a promise to give money to a church. In the latter situation, a

pledge does not create a corresponding debt and liability, as does the line of credit.

' The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . . ." WEBSTER'S Il NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984)(emphasis in original). |
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Further, counsel argues that the AAO erred in determining that the beneficiary does not meet the
minimum requirements for the offered position. Additionally counsel claims that the AAO should
have provided the petitioner the opportunity to rebut this determination and that the record at hand
contains sufficient evidence to establish the beneficiary’s required two years of job experience.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications
stated on its labor certification application, as certified by the DOL and submitted with the instant
petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Acting Reg’l Comm’r 1977).

The petitioning owner’s statements are self-serving and do not provide independent, objective
evidence of the beneficiary’s prior work experience. See Matter of Ho, 19 1&N Dec. 582, 591-592
(BIA 1988) (states that the petitioner must resolve any inconsistencies in the record by independent,
objective evidence). Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158,
165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r
1972)). ' '

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

Therefore, based on a review of the record at hand, the petitioner through counsel has not offered
any “new” evidence or established the petitioner’s ability to pay the proffered wage or the
beneficiary’s two years of work experience which would overcome the AAQO’s decision in the
appeal. :

The regulation at 8 C.F.R §-103.5(a)(3) states: “Requirements for motion to reconsider. A motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or [USCIS]
policy. A motion to reconsider a decision on an application or petition must, when filed, also
establish that the decision was incorrect based on the-evidence of record at the time of the initial

"decision.”

Although the petitioner has submitted a motion to reopen, the petitioner does not submit any argument
that would meet the requirements of a motion to reconsider. The petitioner does not state any reasons
for reconsideration nor cite any pertinent precedent decisions in support of a motion to reconsider. The
petitioner does not argue that the previous decisions were based on an incorrect application of law or
USCIS policy merely that the AAO erred in it decision.

Motions fgr the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
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seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,

8US.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be

dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.



