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PETITION: Immigrant Petition for Alien Worker as a Skilled Worker Pursuant to Section 203(b)(3) of the
Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B)
within 33 days of the date of this decision. Please review the Form I-290B instructions at
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements.
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO.

Thank you,
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Acting Chief, Administrative Appeals Office
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center.
The subsequent appeal was dismissed by the Administrative Appeals Office (AAO). Further, on
March 25, 2013 following a subsequent motion to reopen and reconsider its decision, the AAO
reversed itself on the ability to pay issue and again dismissed the appeal because the petition was
filed under the wrong category. The matter is now before the AAO on a second motion to reopen.
The motion will be dismissed. The decision of the AAO dated March 25, 2013 is affirmed.

The petitioner is an environmental drilling company. It seeks to employ the beneficiary permanently
in the United States as a drilling assistant, a position requiring no education, training, or experience.
As required by statute, the petition is accompanied by labor certification application approved by the
United States Department of Labor (DOL). On motion, the AAO determined that the petitioner had
not established that the petition requires at least two years of training or experience and, therefore,
that the beneficiary cannot be found qualified for classification as a skilled worker.

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part, that "[a] motion to reopen must state
the new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." The petitioner’s request did not state the new facts to be provided and was
not accompanied by any affidavit or other documentary evidence. All evidence submitted on motion
was previously submitted by the petitioner and part of the record of proceeding. A request for motion
must meet the regulatory requirements of a motion to reopen or reconsider at the time it is filed. A
motion that fails to meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

On motion, the petitioner notes that USCIS approved two other similar petitions that had been
previously filed on behalf of the beneficiary and other employees. The director’s decision does not
indicate whether he reviewed the prior approvals of the other petitions. Counsel asserts that the
AAO should consider the petitioner’s previously approved petitions as evidence to approve the visa
petition at hand. U.S. Citizenship and Immigration Services (USCIS), through the Administrative
Appeals Office, is not bound to follow the contradictory decision of a service center. Louisiana
Philharmonic Orchestra v. INS, 44 F. Supp.2d 800, 803 (E.D. La. 2000), affd, 248 F.3rd 1139 (5"
Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(iii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are
not available in the United States.

Here, the Form I-140 was filed on April 30, 2001. On Part 2.e. of the Form 1-140, the petitioner
indicated that it was filing the petition for a professional or a skilled worker. On motion, counsel
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continues to assert she made a typographical error on Form I-140 and that the petitioner intended to
check Part 2.g. indicating that it was filing the petition for an unskilled worker.

The regulation at 8 C.F.R. § 204.5(1) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of whether a
worker is a skilled or other worker will be based on the requirements of training
and/or experience placed on the job by the prospective employer, as certified by the
Department of Labor.

In this case, the labor certification indicates that there are no education, training or experience
requirements for the proffered position. However, the petitioner requested the skilled worker
classification on the Form [-140. There is no provision in statute or regulation that compels United
States Citizenship and Immigration Services (USCIS) to readjudicate a petition under a different visa
classification in response to a petitioner’s request to change it, once the decision has been rendered.
A petitioner may not make material changes to a petition in an effort to make a deficient petition
conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm’r
1988).

The evidence submitted does not establish that the petition requires at least two years of training or
experience such that the beneficiary may be found qualified for classification as a skilled worker.

The petitioner could have requested a change in visa classification prior to the adjudication of the
petition. Requesting a change in the visa classification subsequent to the adjudication of the petition
amounts to a material change in the visa petition. The change is prohibited. Matter of Izummi, at
page 176.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)).
A party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110.
With the current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8

U.S.C. § 1361. The petitioner has not met that burden. Accordingly, the motion will be dismissed, the
proceedings will not be reopened, and the previous decision of the AAO will not be disturbed.

ORDER: The motion is dismissed.



