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DISCUSSION: On June 28, 2012, the Administrative Appeals Office (AAO) dismissed an appeal
of the denial of an employment-based preference visa petition by the Director, Nebraska Service Center
(NSC). The matter is now before the AAO again on appeal. The appeal will be rejected.

The petitioner is an import/export/wholesale/retail business and is seeking to permanently employ
the beneficiary in the United States as a marketing analyst pursuant to section 203(b)(3) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3). The petition was accompanied by
an ETA Form 9089, Application for Permanent Employment Certification, approved by the United
States Department of Labor (DOL) as required by section 212(a)(5)(A) of the Act. The director
determined that the petitioner failed to establish that the beneficiary possessed the minimum
educational requirements as described on the ETA Form 9089. The director denied the petition
accordingly.

The petitioner subsequently filed a timely appeal. The AAO determined that the petitioner did not
establish that the beneficiary possessed a bachelor’s degree or foreign equivalent degree at the
priority date. The AAO dismissed the appeal accordingly. The cover page of the AAO’s decision
instructed the petitioner that it may file either a motion to reopen or a motion to reconsider the
decision pursuant to the requirements found at 8 C.F.R. § 103.5, and that any motion must be filed
with the office that originally decided the case within 30 days of the decision that the motion seeks
to reconsider or reopen as required by 8 C.F.R. § 103.5(a)(1)(i).

Counsel subsequently attempted to file another appeal on the petitioner’s behalf. The AAO,
however, does not exercise appellate jurisdiction over its own decisions. The AAO only exercises
appellate jurisdiction over matters that were specifically listed at 8 C.F.R. § 103.1(f)(3)(iii) (as in
effect on February 28, 2003). For instance, in the event that a petitioner disagrees with an AAO
decision, the petitioner can file a motion to reopen or a motion to reconsider in accordance with
8 C.F.R. § 103.5. In this matter, the petitioner did not check box D (“I am filing a motion to reopen
a decision”), box E (“I am filing a motion to reconsider a decision’), or box F (“I am filing a motion
to reopen and a motion to reconsider a decision) on the Form 1-290B, Notice of Appeal or Motion.
Rather, counsel checked box A (“I am filing an appeal. My brief and or evidence is attached”).
Therefore, the appeal is improperly filed and must be rejected on this basis pursuant to 8 C.F.R.

§ 103.3(@)()(V)(AXT).

Nothing in the instant appeal characterizes the filing as a motion to reopen or motion to reconsider. We
note the appeal contends that USCIS and the AAO erred in its determination that the beneficiary does
not possess a United States bachelor’s degree or foreign equivalent degree. The petitioner asserts that
USCIS cannot rely on the Electronic Database for Global Education (EDGE) created by the
American Association of Collegiate Registrars and Admissions Officers (AACRAO) in making this
determination. This is the same contention the petitioner made on its prior appeal, and was addressed in
the previous AAO decision.

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state
the new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that
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was not available and could not have been discovered or presented in the previous proceeding.'
Emphasis added.

The regulations at 8 C.F.R. § 103.5(a)(3) state that “[a] motion to reconsider must state the reasons
for reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or Service policy. A motion to reconsider a
decision on an application or petition must, when filed, also establish that the decision was incorrect
based on the evidence of record at the time of the initial decision.”

We note that even if the petitioner had filed a motion to reopen or reconsider it would have necessarily
been dismissed for failing to provide new facts or new legal authority.

Therefore, as the appeal was not properly filed, it will be rejected.

ORDER: The appeal is rejected. The AAO's previous decision dated June 28, 2012 shall not be

disturbed.
' The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . .." Webster's II New Riverside University Dictionary

792 (1984)(emphasis in original).



