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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded
to the director.

The petitioner is a tree service. It seeks to employ the beneficiary permanently in the United States
as a secretary. As required by statute, the petition is accompanied by a Form ETA 750, Application
for Alien Employment Certification, approved by the United States Department of Labor (DOL).!
The director determined that the petitioner had not established that the beneficiary possessed the
required minimum experience as of the priority date. The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
("On appeal from or review of the initial decision, the agency has all the powers which it would have
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d
Cir. 1989).

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its labor certification application, as certified by the DOL and submitted with the instant petition.
Matter of Wing's Tea House, 16 1&N Dec. 158 (Acting Reg’l Comm’r 1977). The labor certification
requires two years experience in the proffered job of a secretary. The terms of the labor certification
also require that the beneficiary be able to type 65 words per minute.

The record contains an employment verification document from ) South Korea,
stating that the beneficiary was employed from October 1998 to December 2001 as a secretary. His
duties included scheduling appointments, responding to incoming calls, taking dictation, reading and

' This petition involves the substitution of the labor certification beneficiary. The substitution of
beneficiaries was formerly permitted by the DOL. On May 17, 2007, the DOL issued a final rule
prohibiting the substitution of beneficiaries on labor certifications effective July 16, 2007. See 72
Fed. Reg. 27904 (codified at 20 C.F.R. § 656). As the filing of the instant petition predates the final
rule, and since another beneficiary has not been issued lawful permanent residence based on the
labor certification, the requested substitution will be permitted.



(b)(6)

Page 3

routing mail, and wordprocessing. The record also contains a certification that the beneficiary can type
65 words per minute.

Upon review of the record, the AAO has determined that the petitioner has established that the
beneficiary possessed the minimum requirements as of the priority date. While the petitioner has
overcome the basis for the initial denial, the AAO will remand the petition for the director’s
consideration of the following additional issue: whether the petitioner possessed the continued ability to
pay the proffered wage.

The petitioner maintains the burden of showing the ability to pay the proffered wage, despite the fact
that the director did not analyze that issue in his decision. The regulation at 8 C.F.R. § 204.5(g)(2)
states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

Here, the Form ETA 750 was accepted on June 11, 2002. The proffered wage as stated on the Form
ETA 750 is $15.35 per hour ($31,928 per year based on a forty-hour work week).

The record contains the petitioner’s IRS Forms 1120S for 2002 through 2006. The petitioner filed
the instant appeal on August 26, 2008, and although its federal income tax return for 2007 should
have been available at that time, the petitioner did not submit additional tax returns with the appeal.
Therefore, the petitioner’s income tax return for 2006 is the most recent return available. The
petitioner’s tax returns demonstrate its net income for 2002 through 2006, as shown in the table
below.

e In 2002, the Form 11208 stated net income? of $159,640.
e In 2003, the Form 11208 stated net income of $231,448.

2 Where an S corporation’s income is exclusively from a trade or business, USCIS considers net income
to be the figure for ordinary income, shown on line 21 of page one of the petitioner’s IRS Form 1120S.
However, where an S corporation has income, credits, deductions or other adjustments from sources
other than a trade or business, they are reported on Schedule K. If the Schedule K has relevant entries
for additional income, credits, deductions or other adjustments, net income is found on line 23 (1997-
2003), line 17e (2004-2005), and line 18 (2006-2011) of Schedule K. See Instructions for Form
1120S, at http://www.irs.gov/pub/irs-pdf/i1120s.pdf (accessed June 4, 2013) (indicating that
Schedule K is a summary schedule of all shareholders’ shares of the corporation’s income,
deductions, credits, etc.). Because the petitioner had additional deductions shown on its Schedule K
for all years, the petitioner’s net income is found on Schedule K of its tax returns.
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e In 2004, the Form 1120S stated net income of $556,347.
e In 2005, the Form 11208 stated net income of -$13,577.
e In 2006, the Form 1120S stated net income of $71,264.

Therefore, in 2005 the petitioner did not have sufficient net income to pay the proffered wage.

As an alternate means of determining the petitioner’s ability to pay the proffered wage, USCIS may
review the petitioner’s net current assets. Net current assets are the difference between the
petitioner’s current assets and current liabilities.> A corporation’s year-end current assets are shown
on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through 18.
If the total of a corporation’s end-of-year net current assets and the wages paid to the beneficiary (if
any) are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the
proffered wage using those net current assets. The petitioner’s tax return demonstrates its end-of-
year net current assets for 2005, as shown in the table below.

e In 2005, the Form 11208 stated net current assets of -$13,597.
Therefore, in 2005 the petitioner did not have sufficient net current assets to pay the proffered wage.

- Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of
the priority date through an examination of wages paid to the beneficiary, or its net income or net
current assets.

In view of the foregoing, the director’s decision will be withdrawn. The petition is remanded to the
director. The director may request any additional evidence considered pertinent. Similarly, the
petitioner may provide additional evidence within a reasonable period of time to be determined by
the director. Upon receipt of all the evidence, the director will review the entire record and enter a
new decision.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director of for
further action in accordance with the foregoing and entry of a new decision.

3According to Barron’s Dictionary of Accounting Terms 117 (3™ ed. 2000), “current assets” consist
of items having (in most cases) a life of one year or less, such as cash, marketable securities,
inventory and prepaid expenses. “Current liabilities” are obligations payable (in most cases) within
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and
salaries). Id. at 118.



