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ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you, /
#! jf 4’(’ 'I’{f‘ ‘ﬁfﬂ?v"‘-ﬂ g o~ 4
Pala T, MECipmacil

Ron Rosenberg
Acting Chief, Administrative Appeals Office

CC:

www.uscis.gov



(b)(6)

Page 2

DISCUSSION: The employment-based preference visa petition was denied by the Director,
Nebraska Service Center. The Administrative Appeals Office (AAO) dismissed the subsequently
filed appeal and affirmed the director's decision to deny the petition. The matter is now before the
AAO on motion to reopen and motion to reconsider. The motion will be dismissed.

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state
the new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding. Further,
the regulation at 8 C.F.R. § 103.5(a)(3) states, in pertinent part, that "[a] motion to reconsider must state
the reasons for reconsideration and be supported by any pertinent precedent decisions to establish that
the decision was based on an incorrect application of law or U.S. Citizenship and Immigration Service
(USCIS) policy.”

The motion in this matter was filed by a company who is not the petitioner, In

its previous decision dated July 27, 2012, the AAO dismissed the appeal, in part, because the petitioner

was out of business and there was no evidence of record to demonstrate the petitioner’s merger,

consolidation, transfer or other transaction representing the petitioner’s continuation of business to
and subsequently to

On motion, counsel asserts that a successor-in-interest transaction occurred between the petitioner
and the movant, The movant presented no facts or evidence on motion that
may be considered "new" under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for a
motion to reopen. It is further noted that the petitioner has not submitted evidence with this motion or
argument supporting precedent decisions.

Without documentary evidence to support the claim, the assertions of counsel will not satisfy the
petitioner's burden of proof. The assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 1&N Dec. 1 (BIA 1983);
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The moving party has not established that it is a successor-in-interest to the entity that filed the
petition and labor certification. A labor certification is only valid for the particular job opportunity
stated on the application form. 20 C.F.R. § 656.30(c). If the movant is a different entity than the
petitioner/labor certification employer, it must establish that it is a successor-in-interest to that entity.
See Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. 481 (Comm’r 1986).

The movant may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the successor must fully describe and document the transaction transferring
ownership of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that

'The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . .." Webster's Il New Riverside University Dictionary
792 (1984)(emphasis in original).
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the job opportunity is the same as originally offered on the labor certification. Third, the successor
must prove by a preponderance of the evidence that it is eligible for the immigrant visa in all
respects.

The evidence in the record does not satisfy all three conditions described above because it does not
fully describe and document the transaction transferring ownership of the predecessor; it does not
' demonstrate that the job opportunity will be the same as originally offered; and it does not
demonstrate that the claimed successor is eligible for the immigrant visa in all respects, including
whether it and the predecessor possessed the ability to pay the proffered wage for the relevant
periods. Upon review of the record at hand, the movant has provided no independent objective
evidence that a successor-in-interest transaction has occurred. Accordingly, the motion will not be
granted because the movant has failed to provide new evidence that it is the successor-in-interest to
the petitioner, or arguments that the AAO misapplied law or policy supported by precedent decision.

Further, the motion is filed by a party who is not an affected party. The term “affected party” means
the person or entity with legal standing in a proceeding. It does not include the movant of a visa
petition. 8 C.F.R. § 103.3(a)(1)(iii)(B). The party affected in visa petition cases is the petitioner, and
the movant does not have standing to move to reopen the proceedings. Matter of Dabaase, 16 1&N
Dec. 720 (BIA 1979).

Motions that do not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). As the
motion was not filed by an affected party, and does not meet the requirements for a motion to

reopen/reconsider, the motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner and movant have not met that burden.

ORDER: The motion is dismissed.



