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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant

visa petition, which is now before the Administrative Appeals Office (AAO) on appeal The appeal
will be sustained.

The petitioner is a tour operator and travel agency. It seeks to employ the beneficiary permanently in
the United States as a group coordinator. As required by statute, an ETA Form 9089, Application for
Permanent Employment Certification, approved by the Department of Labor (DOL), accompanied
the petition.! Upon reviewing the petition, the director determined that the petitioner failed to
demonstrate that the beneficiary satisfied the minimum level of education stated on the labor
certification.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO con51ders all pertinent evidence in the record, mcludmg new evidence
properly submitted upon appeal.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified
immigrants who hold baccalaureate degrees and are members of the professions.

To be eligible for approval, a beneficiary must have all the education, training, and experience specified
on the labor certification as of the petition’s priority date. See Matter of Wing’s Tea House, 16 I&N
158 (Act Reg. Comm. 1977). Here, the ETA Form 9089 was accepted for processing on March 27,
2008.% The Immigrant Petltlon for Alien Worker (Form I-140) was filed on November 25, 2008.

1 On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment
Certification, ETA Form 9089 replaced the Application for Alien Employment Certification, Form
'ETA 750. The new Form ETA 9089 was introduced in connection with the re-engineered permanent
forelgn labor certification program (PERM), which was publlshed in the Federal Register on
December 27, 2004 with an effective date of March 28, 2005. See 69 Fed. Reg. 77326 (Dec 27,
2004).

2 The submission of additional ev1dence on appeal is allowed by the instructions to the Form
1-290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).

3 If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by
the Department of State to determine when a beneﬁciary can apply for adjustment of status or for an
immigrant visa abroad. Thus, the unportance of reviewing the bona fides of a job opportunity as of the
priority date is clear.
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The proffered position requires education culminating in a bachelor’s degree in tourism management
or marketing and two years of experience in the job offered of group coordinator. The petitioner
demonstrated that the beneficiary completed a three-year bachelor’s degree in economics and
management of tourism at the

The director denied the petition on July 10, 2009, finding that the beneficiary’s degree could not be
accepted as a foreign equivalent degree to a U.S. bachelor’s degree in tourism management because

it represents three years of post-secondary educatlon rather than the four years required for a
bachelor’s degree. :

The AAO finds that the evidence in the record indicates that the beneficiary had completed 13 years
of education at the conclusion of her secondary school experience. Thus, as of the priority date, the
beneficiary had thirteen years of secondary education and three years of post-secondary education
for a total of sixteen years of education credentials, which are comparable to twelve years of
secondary education and four years of post-secondary education in the United States, for a total of
.51xteen years of education credentials.

Upon reviéw of the entire record, including evidence submitted on appeal, the AAO concludes that the
petitioner has established that it is more likely than not that the beneficiary meets the minimum
educational qualiﬁcations of the labor certification as of the priority daTte

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has met that burden.

-

ORDER: The appeal is sustained, and the petiﬁon is approved.



