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DISCUSSION: The Director, Nebraska Service Center (the director), denied the employment-
based immigrant visa petition and the Administrative Appeals Office (AAO) dismissed the
subsequent appeal. The matter is now before the AAO on a motion to reconsider. The motion will
be dismissed, the previous decision of the AAO will be affirmed, and the petition will be denied.

The petitioner is a diversified financial holding company. It seeks to employ the beneficiary
permanently in the United States as a programmer analyst. As required by statute, a Form ETA 750,
Application for Alien Employment Certification approved by the Department of Labor (DOL),
accompanied the petition. Upon reviewing the petition, the director determined that the petitioner
failed to demonstrate that the beneficiary satisfied the minimum level of education stated on the
labor certification.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified
immigrants who hold baccalaureate degrees and are members of the professions.

To be eligible for approval, a beneficiary must have all the education, training, and experience specified
on the labor certification as of the petition’s priority date. See Matter of Wing’s Tea House, 16 I&N
158 (Act. Reg. Comm. 1977). Here, the Form ETA 750 was accepted for processing on January 31,
2003.> The Immigrant Petition for Alien Worker (Form I-140) was filed on January 11, 2007.

The AAO found that the beneficiary does not have a United States baccalaureate degree or a foreign
equivalent degree, and fails to meet the requirements of the labor certification, and, thus, does not
qualify for preference visa classification under section 203(b)(3) of the Act. See A4O’s Decision,
dated August 11, 2009.

The record shows that the motion is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into the
decision. Further elaboration of the procedural history will be made only as necessary.

! After March 28, 2005, the correct form to apply for labor certification is the Form ETA 9089. See

69 Fed. Reg. 77325, 77326 (Dec. 27, 2004).

> If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by the
Department of State to determine when a beneficiary can apply for adjustment of status or for an immigrant
visa abroad. Thus, the importance of reviewing the bona fides of a job opportunity as of the priority date is
clear.
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The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted upon motion.? In support of the motion to reconsider, counsel submits the Form 1-290B, a
brief, copies of case law and copies of documentation already in the record. The entire record was
reviewed in rendering a decision in this case.

The beneficiary must meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s
Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971).

In evaluating the labor certification to determine the required qualifications for the position, U.S.
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor
may it impose additional requirements. See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983);
K.RK. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s
qualifications. Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be
expected to interpret the meaning of terms used to describe the requirements of a job in a labor
certification is to “examine the certified job offer exactly as it is completed by the prospective
employer.” Rosedale Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C.
1984)(emphasis added). USCIS’s interpretation of the job’s requirements, as stated on the labor
certification must involve “reading and applying the plain language of the [labor certification].” Id.
at 834 (emphasis added). USCIS cannot and should not reasonably be expected to look beyond the
plain language of the labor certification or otherwise attempt to divine the employer’s intentions
through some sort of reverse engineering of the labor certification.

In the instant case, the labor certification states that the offered position has the following minimum
requirements:

Block 14:
Education (number of years)

Grade school c

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B,
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on motion.
See Matter of Soriano, 19 I1&N Dec. 764 (BIA 1988).
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High school c
College C
College Degree Required Bachelor’s
Major Field of Study Comp Sci, Eng, Math, Info. Tech, CIS,
MIS or Bus Admin
Experience:
Job Offered 2
(on)
Related Occupation 2 Software Engineer
Block 15:

Other Special Requirements none

The proffered position requires a bachelor's degree in computer science, engineering, mathematics,
information technology, computer information systems, management information systems or
business administration, and two (2) years of experience in the job offered or two (2) years of
experience in the related occupation of software engineer.

As advised in the AAOs decision, we have reviewed the Electronic Database for Global Education
(EDGE) created by the American Association of Collegiate Registrars and Admissions Officers
(AACRAO).4 According to its website, www.aacrao.org, is “a nonprofit, voluntary, professional
association of more than 10,000 higher education admissions and registration professionals who
represent approximately 2,500 institutions in more than 30 countries.” http://www.aacrao.org/about/
(accessed January 30, 2009). Its mission “is to provide professional development, guidelines and
voluntary standards to be used by higher education officials regarding the best practices in records
management, admissions, enrollment management, administrative information technology and
student services.” According to the registration page for EDGE,
http://aacraoedge.aacrao.org/register/index/php, EDGE is “a web-based resource for the evaluation
of foreign educational credentials.” Id. Authors for EDGE are not merely expressing their personal
opinions. Rather, they must work with a publication consultant and a Council Liaison with
AACRAQO’s National Council on the Evaluation of Foreign Educational Credentials. “An Author’s
Guide to Creating AACRAO International Publications™ 5-6 (First ed. 2005), available for download
at www. Aacrao.org/publications/guide to creating international publications.pdf. If placement
recommendations are included, the Council Liaison works with the author to give feedback and the
publication is subject to final review by the entire Council. /d. at 11-12. EDGE states that a bachelor

* In Confluence Intern., Inc. v. Holder, 2009 WL 825793 (D.Minn. March 27, 2009), the District
Court in Minnesota determined that the AAO provided a rational explanation for its reliance on
information provided by the American Association of Collegiate Registrar and Admissions Officers
to support its decision.
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of arts degree or a bachelor of science degree is awarded upon completion of two or three years of
tertiary study beyond the Higher Secondary Certificate (or equivalent) in Pakistan and represents
attalnment of a level of education comparable to two to three years of university study in the United
States.’

In his motion to reconsider, counsel contends that the AAO failed to follow USCIS policy set out in a
January 7, 2003 letter, from of the INS® Office of Adjudications to counsel in other
cases, expressing his opinion about the possible means to satisfy the requirement of a foreign equivalent
of a U.S. advanced degree for purposes of 8 C.F.R. § 204.5(k)(2). Within the July 2003 letter, Mr.

states that he believes that the combination of a post-graduate diploma and a three-year
baccalaureate degree may be considered to be the equivalent of a U.S. bachelor’s degree.

At the outset, it is noted that private discussions and correspondence solicited to obtain advice from
USCIS are not binding on the AAO or other USCIS adjudicators and do not have the force of law.
Matter of Izummi, 22 I&N 169, 196-197 (Comm’r 1968); see also, Memorandum from Thomas Cook,
Acting Associate Commissioner, Office of Programs, U.S Immigration & Naturalization Service,
Significance of Letters Drafted By the Office of Adjudications (December 7, 2000).

Moreover, the regulation at 8 C.F.R. § 204.5(1)(3)(ii)(C) is clear in allowing only for the equivalency of
one foreign degree to a United States baccalaureate, not a combination of degrees, diplomas or
employment experience. Additionally, although 8 C.F.R. § 204.5(k)(2), as referenced by counsel and in
Mr. correspondence, permits a certain combination of progressive work experience and a
bachelor’s degree to be considered the equivalent of an advanced degree, there is no comparable
provision to substitute a combination of degrees, work experience, or certificates which, when taken
together, equals the same amount of coursework required for a U.S. baccalaureate degree. We do not
find the determination of the credentials evaluation probative in this matter. It is further noted that a
bachelor's degree is generally found to require four years of education. Matter of Shah, 17 1&N Dec.
244 (Comm’r 1977). In that case, the Regional Commissioner declined to consider a three-year
Bachelor of Science degree from India as the equivalent of a United States baccalaureate degree
because the degree did not require four years of study. Id. at 245.

Counsel contends that the director and the AAO erred in finding that the beneficiary relied upon the
combination of two lesser degrees as the equivalent to a U.S. Bachelor’s degree. Counsel contends that
the beneficiary’s case is distinguishable from Matter of Shah because he has the equivalent of a U.S.
baccalaureate degree based on progressive post-secondary education at a single institute, the
University of which is equivalent to a U.S. Bachelor’s degree. Counsel’s contention is
unpersuasive.

> hitp://aacraoedge.aacrao.org/credentialsAdvice.php?countryld+162&credentialID+1289 (accessed
January 30, 2009).
% Immigration and Naturalization Service, legacy INS, precursor agency to USCIS.
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On the Form ETA 750B, signed by the beneficiary, the beneficiary listed his prior education as: a
bachelor’s degree in computer science from ; where he
attended from November 1993 to August 1996; and a Bachelor of Arts degree from .

where he attended from April 1997 to April 1999.

In support of the beneficiary’s educational qualifications, the record contains a copy of the

beneficiary’s diplomas from 7 They indicate that the
beneficiary was awarded a Bachelor of Computer Sciences from ' - and a
Bachelor of Arts from The record also contains copies of two credentials
evaluations. The first evaluation is dated September 18, 2001, from and

The evaluation describes the beneficiary’s diploma from

as a Bachelor of Science degree in computer science and concludes that it is equivalent to a
Bachelor of Science degree in computer science in the United States. The second evaluation is dated
February 13, 2007, from The evaluation describes the
beneficiary’s diploma from as the equivalent of three years of academic studies
toward a Bachelor of Science degree in computer science in the United States. The evaluation further
states that the beneficiary’s Bachelor of Arts degree from considered together with
his three years of academic studies at are equivalent to a Bachelor of Science
degree in computer science in the United States.’

The record also contains an evaluation from Appel, dated May 22, 2009.

equates the beneficiary’s more than five years of progressive college and
university studies, including his Bachelor of Arts degree and his bachelor of computer sciences
degree, to a four-year U.S. Bachelor of Science degree in computer science.

As advised in the AAOs decision, the petitioner in this matter relies on the beneficiary’s combined
degrees to reach the “equivalent” of a degree, which is not a bachelor’s degree based on a single
degree in the required field listed on the certified labor certification.

There is no provision in the statute or the regulations that would allow a beneficiary to qualify under
section 203(b)(3)(A)(ii) of the Act with anything less than a full baccalaureate degree. More
specifically, a three and a half year bachelor’s degree will not be considered to be the “foreign
equivalent degree” to a United States baccalaureate degree. A United States baccalaureate degree is
generally found to require four years of education. Matter of Shah, Supra. Where the analysis of the
beneficiary’s credentials relies on work experience alone or a combination of multiple lesser
degrees, the result is the “equivalent” of a bachelor’s degree rather than a single-source “foreign
equivalent degree.” In order to have experience and education equating to a bachelor’s degree under

" The two evaluations make inconsistent conclusions regarding the beneficiary’s diploma from

It is incumbent on the petitioner to resolve any inconsistencies in the record by
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho,
19 I&N Dec. 582, 591-592 (BIA 1988).
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section 203(b)(3)(A)(ii) of the Act, the beneficiary must have a single degree that is the “foreign
equivalent degree” to a United States baccalaureate degree.

Finally, counsel contends that the AAO failed to fully consider the intent of the petitioner in considering
applicants who possessed the equivalent of a Bachelor’s degree as the advertisement for the position
stated that a Bachelor’s degree “or equivalent” was acceptable. As advised in the AAOs decision, the
Form ETA 750 does not provide that the minimum academic requirement of a bachelor’s degree
might be met through a combination of degrees or some other formula other than that explicitly
stated on the Form ETA 750. The copies of the notice(s) of Internet and newspaper advertisements
and recruitment in the record, also fail to advise DOL or otherwise qualified U.S. workers that the
educational requirements for the job may be met through a quantitatively lesser degree or defined
equivalency. Specifically, the newspaper advertisements advertise numerous jobs available with the
petitioner with requirements different from those stated on the instant labor certification application.
Further, none of the internet advertisements submitted by the petitioner are for the proffered position
of programmer analyst. In addition, the posting notice submitted by the petitioner does not advise
that the educational requirements for the job may be met through a combination of lesser degrees or
other defined equivalency. Thus, the alien does not qualify as a skilled worker as he does not meet
the terms of the labor certification as explicitly expressed or as extrapolated from the evidence of its
intent about those requirements during the labor certification process.

The AAO concludes that the petitioner has failed to establish that the beneficiary possesses a U.S.
baccalaureate degree or a foreign equivalent degree, and fails to meet the requirements of the labor
certification, and, thus, does not qualify for preference visa classification under section 203(b)(3) of
the Act.

The petitioner’s claims on motion fail to establish that the AAO’s prior decision to deny the
petitioner was erroneous. The burden of proof in these proceedings rests solely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly,
the motion will be dismissed and the previous decisions of the director and the AAO will not be
disturbed.

ORDER: The motion is dismissed. The AAQ’s decision, dated August 11, 2009, is affirmed.



