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DISCUSSION: The employment-based visa petition was denied by the Dircctor, Nebraska Service
Center. The subsequent appeal was dismissed by the Administrative Appeals Office (AAQO). The
matter is now before the AAO on a motion to reopen. The motion will be dismissed.

The petitioner describes itself as a primary and secondary school. It seeks to employ the beneficiary
permanently in the United States as a pre school teacher. As required by statute, the petition is
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the
United States Department of Labor (DOL). The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on
the priority date of the visa petition. The director denied the petition accordingly. The AAO
affirmed the director’s decision.

A motion to reopen must provide new facts and be supported by affidavits or other documentary
evidence. 8 C.F.R. § 103.5(a)(2). Counsel stated that the motion was being supplemented “with
audited annual reports tor the 2003, 2004, 2005, and 2006 tax years.” However. the only evidence
provided pertains to the not the petitioner.  While
there seems to be some affiliation between these organizations, tax records provided by the
petitioner and by the beneficiary reveal that each organization has a distinct Internal Revenuc
Service Employee Identification Number. Therefore, they are treated as separate and distinct legal
entities. Without documentary evidence to support the claim, the assertions of counsel will not
satisfy the petitioner's burden of proof. The assertions of counsel do not constitute evidence. Matrer
of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 1&N Dec. | (BIA 1983):
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

Further, there is no evidence that the annual reports are audited, as there is no accountant’s report
included. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that where a petitioner relies on
financial statements to demonstrate its ability to pay the proffered wage, those financial statements
must be audited. As there is no accountant’s report accompanying these statements. the AAQ cannot
conclude that they are audited statements. Unaudited financial statements are the representations of
management. The unsupported representations of management are not reliable evidence and are
insufficient to demonstrate the ability to pay the proffered wage.

Nothing in the motion indicates that the evidence submitted was previously unavailable and could
not have been discovered or presented in the previous proceeding. As the petitioner was previously
put on notice and provided with a reasonable opportunity to provide the required evidence, the
evidence submitted on motion will not be considered "new" and will not be considered a proper
basis for a motion to reopen.

Furthermore, the motion shall be dismissed for failing to meet an applicable requircment. The
regulation at 8 C.F.R. § 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanicd by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding." In this matter, the motion does not contain the statement required by
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8 C.F.R. § 103.5(a)(1)(iii}C). The regulation at 8§ C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(ii1)(C). it must also be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act.
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion to reopen is dismissed.



