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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on March 16, 2012,
the AAO dismissed the appeal. Counsel to the petitioner filed a motion to reopen the AAQO's
decision in accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R.
§§ 103.5(a)(1)(iii)(C), 103.5(a)(3), and 103.5(a)(4).

The AAOQ finds that the motion to reopen should be dismissed and that the petition should remain
denied, as the petitioner failed to meet the requirements of a motion to reopen. The petitioner is a
hollow metal door and frame manufacturer seeking to employ the beneficiary as a mechanic in
accordance with section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1153(b)(3)(A)().

On December 3, 2008, the director denied the petition, finding that the petitioner had failed to
demonstrate that the beneficiary possessed the requisite experience for the position as of the priority
date or to establish its ability to pay the beneficiary the proffered wage listed on the Application for
Alien Employment Certification, Form ETA 750, from the date the application was filed with the
U.S. Department of Labor (June 17, 2003) until the present. On March 16, 2012, the AAO
dismissed the petitioner’s appeal on the same grounds and on the additional ground that the
petitioner, ) _failed to establish that it was a successor-in-interest to
the entity that filed the labor certification.

On April 18, 2012, the petitioner filed a motion to reopen the AAQ’s March 16, 2012, decision. On
motion, counsel asserts that the beneficiary possessed more than the requisite experience for the
position as of the priority date. Counsel and the petitioner claim that prior counsel listed incorrect
dates of employment for the beneficiary on the labor certification. The petitioner submits two new
letters regarding the beneficiary’s previous, respective employment with and

Inc., which contain dates of employment different than those listed on the labor
certification. Counsel fails to explain why properly executed experience letters for the beneficiary
were not submitted previously. The AAQ notes that the petitioner and the beneficiary set forth the
beneficiary’s credentials on the labor certification and signed their names under a declaration that the
contents of the form were true and correct under the penalty of perjury.

Counsel asserts that the petitioner has demonstrated its ability to pay the beneficiary the proffered
wage from the priority date and subsequently. On motion, the petitioner submits copies of its federal
corporate tax returns (Forms 1120) from 2003 through 2010. Counsel fails to explain why the
petitioner did not submit these tax returns previously.

Counsel states that there is no successor-in-interest issue in this case, as prior counsel incorrectly
listed the petitioner’s name as on the Form I-140 instead of

Inc., its correct name. The AAO notes that the petitioner’s vice president,

signed his name under a declaration that the contents of the petition were true and correct
under the penalty of perjury. Furthermore, counsel and the petitioner have not provided any new facts
in this instance, which are supported by affidavits or other documentary evidence according to 8 C.F.R.
§ 103.5(a)(2).
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Although counsel and the petitioner claim that the petitioner’s prior counsel was incompetent in this
matter, they have not properly articulated a claim for ineffective assistance of counsel under Matter of
Lozada,19 1&N Dec. 637 (BIA 1988), affd, 857 F.2d 10 (1* Cir. 1988). A claim based upon ineffective
assistance of counsel requires the affected party to, inter alia, file a complaint with the appropriate
disciplinary authorities or, if no complaint has been filed, to explain why not. The instant motion does
not address these requirements. Counsel and the petitioner do not explain the facts surrounding the
preparation of the petition or the engagement of the representative. Accordingly, counsel and the
petitioner did not articulate a proper claim based upon ineffective assistance of counsel.

A motion to reopen must state the new facts to be provided and be supported by affidavits or other
documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of “new,” a new fact is
found to be evidence that was not available and could not have been discovered or presented in the
previous proceeding.! Counsel fails to explain why any of the evidence submitted with this motion
could not have been discovered or presented in the previous proceeding. A review of the evidence that
the petitioner submits on motion reveals no fact that could be considered “new” under 8 C.F.R.
§ 103.5(a)(2) and, therefore, cannot be considered a proper basis for a motion to reopen.

The present motion does not allege that the issues, as raised on appeal, involved the application of
precedent to a novel situation or that there is a new precedent or a change in law that affects the
AAQ’s prior decision. Instead, counsel generally makes arguments that are based on the same
factual record. Accordingly, the AAO will dismiss the motion to reopen.

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding.” In this matter, the motion does not contain the statement required by
8 C.F.R. § 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must also be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be

' The word “new” is defined as “1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . . .” WEBSTER’S Il NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984)(empbhasis in original).
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dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.



