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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and 1s now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is an interior specialty contractor. It seeks to employ the beneficiary permanently in
the United States as a civil engineering technician. The petitioner requested that the petition rely on
an ETA Form 9089, Application for Permanent Employment Certification, approved by the
Department of Labor (DOL) for The director determined that the petitioner had not
established that it was the successor-in-interest to the entity that filed the labor certification. The
director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of crror in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s January 21, 2010 denial, the single issue in this case is whether or not
the petitioner is the successor-in-interest to , the entity that filed the labor certification.

A labor certification is only valid for the particular job stated on the application form. 20 C.F.R. §
656.30(c). If the petitioner is a different entity than the labor certification cmployer, it must
establish that it is a successor-in-interest to that entity. USCIS has not issued regulations governing
immigrant visa petitions filed by a successor-in-interest employer. Instead, such matters are
adjudicated in accordance with Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. 481 (Comm’r
1986) (“Matter of Dial Auto™) a binding, legacy Immigration and Naturalization Service (INS)
decision that was designated as a precedent by the Commissioner in 1986. The regulation at 8 C.F.R.
§ 103.3(c) provides that precedent decisions are binding on all immigration officers in the
administration of the Act.

The facts of the precedent decision, Matter of Dial Auto, are instructive in this matter. Matter of
Dial Auto involved a petition filed by Dial Auto Repair Shop, Inc. on behalf of an alien bencficiary
for the position of automotive technician. The beneficiary’s former employer. Elvira Auto Body.
filed the underlying labor certification. On the petition, Dial Auto claimed to be a successor-in-
interest to Elvira Auto Body. The part of the Commissioner’s decision relating to the successor-in-
interest issue follows:

Additionally, the representations made by the petitioner concerning the
relationship between Elvira Auto Body and itself are issues which have not been
resolved. In order to determine whether the petitioner was a true successor to
Elvira Auto Body, counsel was instructed on appeal to fully explain the manner
by which the petitioner took over the business of Elvira Auto Body and to provide
the Service with a copy of the contract or agreement between the two entities;
however, no response was submitted. If the petitioner’s claim of having assumed
all of Elvira Auto Body’s rights, duties, obligations, etc., is found to be untrue,
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then grounds would exist for invalidation of the labor certification under 20
C.F.R. § 656.30 (1987). Conversely, if the claim is found to be truc, and it is
determined that an actual successorship exists, the petition could be approved if
eligibility is otherwise shown, including ability of the predecessor enterprise to
have paid the certified wage at the time of filing.

19 I&N Dec. at 482-3 (emphasis added).

In the present matter, the USCIS Texas Service Center Director strictly interpreted Matter of Dial
Auto to limit a successor-in-interest finding to cases where the petitioner could show that it assumed
“all” of the original employer’s rights, duties, obligations, and assets. The Commissioner’s decision.
however, does not require a successor-in-interest to establish that it assumed all rights, dutics, and
obligations. Instead, in Matter of Dial Auto, the petitioner specifically represented that it had
assumed all of the original employer’s rights, duties, and obligations, but failed to submit requested
evidence to establish that this claim was, in fact, true. The Commissioner stated that if the
petitioner’s claim was untrue, the INS could invalidate the underlying labor certification for fraud or
willtful misrepresentation. For this reason the Commissioner said: “if the claim is found to be true.
and it is determined that an actual successorship exists, the petition could be approved . . . .7 Id.
(emphasis added).

The Commissioner clearly considered the petitioner’s claim that it had assumed all of the original
employer’s rights, duties, and obligations to be a separate inquiry from whether or not the petitioner
is a successor-in-interest. The Commissioner was most interested in receiving a full explanation as
to the “manner by which the petitioner took over the business™ and seeing a copy of “the contract or
agreement between the two entities” in order to verify the petitioner’s claims. /d.

Accordingly, Matter of Dial Auto does not stand for the proposition that a valid successor
relationship may only be established through the assumption of “all” or a totality of a predecessor
entity’s rights, duties, and obligations. Instead, the generally accepted detfinition of a successor-in-
interest is broader: “One who follows another in ownership or control of property. A successor in
interest retains the same rights as the original owner, with no change in substance.” Bluck's Law
Dictionary 1570 (9th ed. 2009) (defining “successor in interest”).

With respect to corporations, a successor is generally created when one corporation is vested with
the rights and obligations of an earlier corporation through amalgamation, consolidation, or other
assumption of interests.' Id. at 1569 (defining “successor”). When considering other business

! Merger and acquisition transactions, in which the interests of two or more corporations become
unitied, may be arranged into four general groups. The first group includes “consolidations™ that
occur when two or more corporations are united to create one new corporation. The second group
includes “mergers.” consisting of a transaction in which one of the constituent companies remains in
being, absorbing the other constituent corporation. The third type of combination includes
“reorganizations’ that occur when the new corporation is the reincarnation or rcorganization of onc
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organizations, such as partnerships or sole proprietorships, even a partial change in ownership may
require the petitioner to establish that it is a true successor-in-interest to the employer identified in
the labor certification application.”

The merger or consolidation of a business organization into another will give rise to a successor-in-
interest relationship because the assets and obligations are transferred by operation ol law.
However, a mere transfer of assets, even one that takes up a predecessor’s business activitics. doces
not necessarily create a successor-in-interest. See Holland v. Williams Mountain Coal Co., 496 F.3d
670, 672 (D.C. Cir. 2007). An asset transaction occurs when one business organization sells
property — such as real estate, machinery, or intellectual property - to another business organization.
The purchase of assets from a predecessor will only result in a successor-in-interest relationship if
the parties agree to the transfer and assumption of the essential rights and obligations of the
predecessor necessary to carry on the business.” See generally 19 Am. Jur. 2d Corporations § 2170
(2010).

Considering Matter of Dial Auto and the generally accepted definition of successor-in-interest, a
petitioner may establish a valid successor relationship for immigration purposes if it satisfies three
conditions.  First, the petitioning successor must fully describe and document the transaction
transferring ownership of all, or a relevant part of, the beneficiary's predecessor employer. Second,
the petitioning successor must demonstrate that the job opportunity is the same as originally offered
on the labor certification. Third, the petitioning successor must prove by a preponderance of the
evidence that it is eligible for the immigrant visa in all respects.

Evidence of transfer of ownership must show that the successor not only purchased assets {from the
predecessor, but also the essential rights and obligations of the predecessor necessary (o carry on the

previously existing. The fourth group includes transactions in which a corporation, although
continuing to exist as a “shell” legal entity, is in fact merged into another through the acquisition of
its assets and business operations. 19 Am. Jur. 2d Corporations § 2165 (2010).

® For example, unlike a corporation with its own distinct legal identity, if a general partnership adds
a partner after the filing of a labor certification application, a Form 1-140 filed by what is essentially
a new partnership must contain evidence that this partnership is a successor-in-interest to the filer of
the labor certification application. See Matter of United Investment Group, 19 I&N Dec. 248
(Comm’r 1984). Similarly, if the employer identified in a labor certification application is a sole
proprietorship, and the petitioner identified in the Form I-140 is a business organization, such as a
corporation which happens to be solely owned by the individual who filed the labor certification
application, the petitioner must nevertheless establish that it is a bona fide successor-in-interest.

° The mere assumption of immigration obligations, or the transfer of immigration benefits derived
from approved or pending immigration petitions or applications, will not give risc to a successor-in-
interest relationship unless the transfer results from the bona fide acquisition of the essential rights
and obligations of the predecessor necessary to carry on the business. See 19 Am. Jur. 2d
Corporations § 2170; see also 20 C.F.R. § 656.12(a).
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must continue to operate the same type of business as the predecessor, in the same metropolitan
statistical area and the essential business functions must remain substantially the same as beforc the
ownership transfer. See Matter of Dial Auto, 19 1&N Dec. at 482.

In order to establish eligibility for the immigrant visa in all respects, the petitioner must support its
claim with all necessary evidence, including evidence of ability to pay. The petitioning successor
must prove the predecessor’s ability to pay the proffered wage as of the priority date and until the
date of transfer of ownership to the successor. In addition, the petitioner must establish the
successor’s ability to pay the proffered wage in accordance from the date of transfer of ownership
forward. 8 C.F.R. § 204.5(g)(2); see also Matter of Dial Auto, 19 1&N Dec. at 482.

Applying the analysis set forth above to the instant petition, the petitioner has not established a valid
successor relationship for immigration purposes. The record of proceeding contains scveral
inconsistencies. Although is the petitioner on appeal, there is no evidence in
the record that is the successor-in-interest to . the company that filed
the labor certification. The record contains a “Master Sale Agreement™ dated June 1. 2006 listing

as the seller and and as the buyers. The agreement
does not mention . , at all. sold stock to the buyers and thereby
transferred ownership of the company to the buyers. A letter from C.P.A. states
that the owners of acquired 100% of the stock of and the “majority
of operations, assets, and employees.” However, no evidence was submitted to support
this assertion. The sale agreement makes no mention of and the record
includes no evidence of what the buyers of did with the purchased assets.

In his response to the director’s October 19, 2009 request for evidence (RFE). stated
that “continues to operate the same business as " The record contains
a letter signed by stating that he purchased and is the owner of

In a letter dated May 18, 2009, states that the and

are “one company” but have not “legally merged” because there are “a few
outstanding contracts yet to be completed [] in the name of ” states that
was “‘bought out” by the shareholders of ” Although it appears that

is a shareholder in both and , the two companies are separate

legal entities. Further, the petition and the petitioner’s tax returns indicate that
was incorporated in 1994, more than 10 years before the sale agreement with It is
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19
I&N Dec. 582, 591-92 (BIA 1988).

The statements made by provide differing accounts regarding the relationship
between and . The master sale agreement indicates that

is a shareholder in but there is no evidence that is the
successor-in-interest to - Rather, it appears that and purchased

the assets and stock of . then invested those assets into another entity
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that they already owned. Nothing in the record demonstrates that the assets of were
transferred to . but rather that the assets were transferred to two individuals. It

is an elementary rule that a corporation is a separate and distinct legal entity from its owners and
shareholders. See Matter of M, 8 1&N Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd..
17 1&N Dec. 530 (Comm’r 1980), and Matter of Tessel, 17 1&N Dec. 631 (Acting Assoc. Comm’r
1980).

The petitioner has not established itself as the successor company to the company that obtained the
labor certification. Thus, the petition was filed without a valid labor certification, and the petition
must be denied for this reason alone. See 20 C.F.R. § 656.30(c)(2).

Counsel asserts on appeal that the petition is still "approvable" due to the terms of the American
Competitiveness in the Twenty-First Century Act of 2000 (AC21). The AAO doces not agree that the
terms of AC21 make it so that the instant immigrant petition can be approved despite the fact that the
petitioner has not demonstrated its eligibility. As noted above, AC21 allows an application for
adjustment of status’ to be approved despite the fact that the initial job offer is no longer valid. The
language of AC21 states that the I-140 "shall remain valid" with respect to a new job offer for
purposes of the beneficiary's application for adjustment of status despite the fact that he or she no
longer intends to work for the petitioning entity provided (1) the application for adjustment of status
based upon the initial visa petition must have been pending for more than 180 days and (2) the new
job offer the new employer must be for a "same or similar" job. A plain reading of the phrase "will
remain valid" suggests that the petition must be valid prior to any consideration of whether or not
the adjustment application was pending more than 180 days and/or the new position is same or
similar. In other words, it is not possible for a petition to remain valid if it is not valid currently.
The AAO would not consider a petition wherein the initial petitioner has not demonstrated its
eligibility to be a valid petition for purposes of section 106(c) of AC21. This position is supported
by the fact that when AC21 was enacted, USCIS regulations required that the underlying I-140 was
approved prior to the beneficiary filing for adjustment of status. When AC21 was enacted, the only
time that an application for adjustment of status could have been pending for 180 days was when it
was filed based on an approved immigrant petition. Therefore, the only possible meaning for the

* The AAO notes that after the enactment of AC21, USCIS altered its regulations to provide for the
concurrent filing of immigrant visa petitions and applications for adjustment of status. This created
a possible scenario wherein after an alien's adjustment application had been pending for 180 days,
the alien could receive and accept a job offer from a new employer, potentially rendering him or her
eligible for AC21 portability, prior to the adjudication of his or her underlying visa petition. A
USCIS memorandum signed by William Yates, May 12, 2005, provides that if the initial petition is
determined "approvable"”, then the adjustment application may be adjudicated under the terms of
AC21. See Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions
and Form 1-485 and H-1B Petitions Affected by the American Competitiveness in the Twenty-First
Century Act of 2000 (AC21) (Public Law 106-313) at 3. This memorandum was supcrseded by
Matter of Al Wazzan, 25 1&N Dec. 359 (AAO 2010), which determined that the petition must have
been valid to begin with if it is to remain valid with respect to a new job.
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term "remains valid" was that the underlying petition was approved and would not be invalidated by
the fact that the job offer was no longer a valid offer. See Matter of Al Wazzan, 25 1&N Dec. 359
(AAQ 2010).

Beyond the decision of the director,5 the petitioner has also not established that the beneficiary is

education, training, and experience specified on the labor certification as of the priority datc. 8
C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg’l
Comm’r 1977); see also Matter of Katigbak, 14 1&N Dec. 45, 49 (Reg'l Comm’r 1971). In
evaluating the beneficiary’s qualifications, USCIS must look to the job ofter portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. Se¢ Madany v. Smith, 696 F.2d
1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1* Cir. 1981).

In the instant case, the Iabor certification states that the offered position requires two years of college
study in civil engineering and 24 months of experience in the offered position of civil enginecring
technician. On the labor certification, the beneficiary claims to qualify for the offered position based on
experience as a civil engineer for from February 2000 to December 2003.

The beneficiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary’s experience. See 8
C.F.R. § 204.5(1)(3)(ii))(A). The record contains a letter on letterhead signed
by . Vice-President operations, stating that the beneficiary worked for the company’s
engineering department from February 2000 to October 2003. The letter signed by 1S
inconsistent with the information provided in the labor certification. The letter did not list the
beneficiary’s title while employed by and stated that the beneficiary
worked until October 2003 instead of December 2003. It is incumbent upon the petitioner to resolve
any inconsistencies in the record by independent objective evidence. Any attempt to explain or
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988).

The evidence in the record does not establish that the beneficiary possessed the required expericnce
set forth on the labor certification by the priority date. Therefore, the petitioner has also failed to
establish that the beneficiary is qualified for the offered position.

> An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).
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The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving cligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER: The appeal is dismissed.



