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DISCUSSION: The preference visa petition was approved on May 17, 2005 and revoked on May
29, 2012 by the Director, Nebraska Service Center. The matter is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner is a fast food restaurant. It seeks to employ the beneficiary permanently in the United
States as a baker. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that its job offer to the
beneficiary is a realistic one. The director revoked the petition accordingly and invalidated the labor
certification.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new cvidence
properly submitted upon appeal.'

In his revocation dated May 29, 2012, the director determined that the petitioner and beneficiary
misrepresented material facts in the petition and the Form ETA 750.

In the decision, the director states that the petitioner’s site manger provided a sworn statement during
a site visit. The manager stated that the beneficiary’s duties as a baker included “thawing. defrosting
and baking using a convection oven” and that the beneficiary also worked as a shift manager. The
record also contains a sworn statement from the beneficiary stating that she did not mix ingredients
and baked frozen food items in a convection oven.

A labor certification for a specific job offer is valid only for the particular job opportunity. the alicn
for whom the certification was granted, and for the area of intended employment stated on the Form
ETA 750. 20 C.F.R. § 656.30(c)(2). It seems that the petitioner intends to employ the beneficiary as a
sales clerk instead of as a baker, outside the terms of the Form ETA 750. See Sunoco Encrgy
Development Company, 17 1&N Dec. 283 (Reg’l Comm’r 1979) (change of arca of intended
employment).

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-

290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2¢a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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On appeal, the petitioner stated that the when the labor certification was filed in Junc 2003, the store
had its own kitchen where goods like donuts, muffins, and other pastries were prepared and baked.
The petitioner created a centralized baking facility on February 4, 2004 to cater to the needs of all of
his stores. Although the petitioner states that employees from each store work part
of the week at the baking facility baking goods and do the finishing work at the stores during the rest
of the week, the petitioner does not state how many days per week the beneficiary will work at the
baking facility. The Form ETA 750 states that the beneficiary will work 40 hours per week at the

petitioner’s store in [llnois. Further, the baking facility is located in ,
[llinois and the petitioner listed the beneficiary’s work location as [llinois. The labor
certification is only valid for Illinois, the location for which the labor market was tested.

With the appeal, counsel submits a brief and an affidavit from the petitioner’s owner. On appeal.
counsel and the petitioner’s owner assert that the beneficiary will be baking at the centralized baking
facility created for baking products for the petitioner’s owner’s other stores. Neither
counsel nor the petitioner have submitted independent evidence of the existence of the baking
facility. Although the record contains photographs of dough and equipment, there is no evidence
that the photographs are tied to this petitioner or beneficiary. Further, the record contains no
evidence that the petitioner’s owner also owns other stores.  The assertions of
counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1983);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Simply going on record without
supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (ciling Matter of
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).

In the revocation, the director also noted that the beneficiary’s tax returns and pay vouchers list the
beneficiary’s position as a sales clerk. This information is inconsistent with the petitioner’s labor
certification listing the proffered position as that of a baker. The petitioner did not address the
director’s concerns on appeal. It is incumbent upon the petitioner to resolve any inconsistencies in
the record by independent objective evidence. Any attempt to explain or reconcile such
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing
to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

Therefore, the petitioner is not in compliance with the terms of the labor certification and has not
established that the proposed employment will be in accordance with its terms. Matter of lzdebska, 12
I&N Dec. 54 (Reg. Comm. 1966).

Beyond the decision of the director,” the petitioner has also not established that the beneficiary is
qualified for the offered position. The petitioner must establish that the beneficiary possessed all the

* An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).
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education, training, and experience specified on the labor certification as of the priority date. 8
C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg’l
Comm’r 1977); see also Matter of Katigbak, 14 1&N Dec. 45, 49 (Reg'l Comm'r 1971). In
evaluating the beneticiary’s qualifications, USCIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. See Madany v. Smith, 696 F.2d
1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1* Cir. 1981).

In the instant case, the labor certification states that the offered position requires two years of
experience as a baker. On the labor certification, the beneficiary claims to qualify for the offered
position based on experience as a baker at Pakistan from June
1988 to August 1991.

The beneficiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary’s experience. See 8
C.F.R. § 204.5()(3)(ii))(A) The record contains a letter dated August 23, 1991 on

letterhead signed by owner. The letter states that the beneficiary
worked as a baker from June 1988 to August 1991. The letter does not list the beneficiary’s duties
or state if the beneficiary worked full-time.

The evidence in the record does not establish that the beneficiary possessed the required experience
set forth on the labor certification by the priority date. Therefore, the petitioner has also failed to
establish that the beneficiary is qualified for the offered position.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving cligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here.
that burden has not been met.

ORDER: The appeal is dismissed.



