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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

A

Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant
visa petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO).
The appeal will be rejected as untimely filed.

The petitioner must appeal an unfavorable decision within 30 days of service. 8 C.F.R. §
103.3(a)(2)(i). If the unfavorable decision was mailed, the appeal must be filed within 33 days. 8
C.F.R. § 103.8(b). An untimely appeal must be rejected as improperly filed. Neither the Act nor the
regulations grant the AAO authority to extend this time limit.

The filing date is the actual date of receipt at the location designated for filing. 8 C.F.R. §
103.2(a)(7)(i). The appeal must be signed and submitted with the correct fee. Id.

According to USCIS records, the director issued the decision denying the petition on April 4, 2009.
The director properly gave notice to the petitioner that it had 33 days to file the appeal. The
petitioner filed the Form I-290B, Notice of Appeal or Motion, on May 11, 2009, or 37 days after the
decision was issued. Accordingly, the appeal is untimely.’

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be
treated as a motion, and a decision must be made on the merits of the case. 8 C.F.R. §
103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the last
decision in the proceeding, in this case the Director, Nebraska Service Center. 8 C.F.R.

§ 103.5(a)(1)(ii).

As the appeal brief and additional evidence in this matter were submitted directly to the AAO in
accordance with 8 C.F.R. § 103.3(a)(2)(viii), the director did not have an opportunity to review the
untimely appeal to determine whether it meets the requirements of a motion to reopen or reconsider.
Therefore, the matter will be returned to the director. If the director determines that the untimely
appeal meets the requirements of a motion, the motion shall be granted and a new decision will be
issued. If the director determines that the untimely appeal does not meet the requirements of a
motion, no new decision will be issued.

The untimely appeal must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(1).

ORDER: The appeal is rejected.

' The petitioner’s counsel withdrew from the petition after filing the appeal. With the appeal,
counsel asserts that the decision was mailed on April 7, 2009, and submits a copy of an envelope
from USCIS postmarked April 7, 2009. USCIS records indicate that the decision was mailed on
April 4, 2009 and was returned as undeliverable. The copy of the envelope does not include any
information specifically tying it to this case.



