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DATE: NOV 0 1 2013 

INRE: Petitioner: 
JJeneficiary: 

u.~.l)epartJIJ._ent ofjlornelaJid Security 
U.S. Citizenship and lmmigratimt oServices 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 0 

and IIllliligration 
Services 

OFFICE: NEBRASKA SERVICE CENTER FILE: 

PETITION: Immigrant Petition for Alien Worker as a Professional Pursuant to Section.203(b)(3)(A)(ii) of 
the Imriligratlon and Nationality Act, 8 U.S.C. § 1153(b)(3)(A)(ii) 

0 

ON I,lEHALF OF PETITIONER:-

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This i~ a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
poli.cy through non-precedent decisions. If you believe the AAO incorrectly applied curroent law or policy to 
your case or if yoU. 0 seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-Z906 inst_rtlctions at 
http://www.t~.sci~.gov/forms for the latest information on fee, fi.ling location, and other r¢quirements. 
Se_e also 8 C.F.R. § 103.5. Do not'file a motion directly with the AAO. 

Thank you, 

~+O~ 
Ron Rosenberg 
Chief, Administrative Appeals Office 

wl'Vw.uscls~gov 
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tnsCl.JSSION: The employment-based petition was denieq by the I;>irector, Nebraska Service Center 
(director). The Administrative Appeals Office (AAO) dismissed the petitioner's appeal. The matter is 
now before the AAO on a motion to reopen and a motion to reconsider. The AAO will gra,nt the 
motions but affmn the AAO's August 2, 2013, dismi~al of the appeal. The petition will remain denied. 

The p~titioner is a Mon,tessori school. It seeks to employ the beneficiary perma,nently in tbe United 
States as a ·kindergarten teacher pursu<J.nt to section 203(b )(3)(A)(ii) of the Immigration and 
Nationality Act (the Act), 8 u:s.c. § 1153(b)(3)(A)(ii). As required by statute, an ETA Form 9089, 
AppUca,~ion for Pen:p.anent Employment Certification approved by the l)epartmem of Labor (DOL), 
accompanied the petition. The director determined that the visa classification sele-cted by ·. tbe 

. . 

petitioner waS not supported by the ETA Form 9089, and denied the petition accordingly. 

On August 2, 2013, tbe AAO dismissed the appeal, concurring With the dir~ctor t11at the visa 
classification of a thir<l preference "professional"1 is not supported by the · ETA Form 9089, and 
further determining that the beneficiary does not satisfy the m:ini1J1Unllevel of education required for 
the professior_n:ll visa cle:rssiflc(ltion, or that the beneficiary possesses the required training, special 
skills and experience as set forth on the labor certification. 2 

The petitioner, through counsel, has filed a motion to reopen and a motion to reconsider. A motion to 
reopen -must state the· new facts to be proved in the reopened proceeding and be supp:qrted by 
affidavits· ot other documentary evidence. 8 C.P.R. § l03.5(a)(2). A motion to reconsider must state 
the reasons for reconsideration and be supported by any pertinent precedent decisions to establish 
that the decision was based op an incorrect application of law or Service policy. 8 C,F.R. § 
103.5(a)(3). A motion that does not meet applicable requiremeQ.ts shall be dismiSsed. 8 C.P.R. § 
to3 .sea JC 4). 

lrtcluded With the motion, c01J.nsel submits ;1dditional evidence consisting .oftax and state registration 
documents related to the petitioner's identity and the' "3 aS well as 
a second credentials evaluation from Professor In this evaluation, :Professor 
postulates his opinion c>n a formula of equating three years of work experience to one year of college 

1 The offered position .is for a kindergarten teacher. In its previous decision, the AAO found the1t this 
position is statutorily designated as a profession under section 101(a)(32) of the Act. (i.e. teache(s in 
elementary or seeondary schools}. · , 
?- The AAO conducts appellate review on a de novo basis. The AAO's de novo authority is well 

· recognize<;~ by the federal courts.' See Soltane v. DOJ, 381 F.3d 143, .145 (3d Cii. 2004). The 
procedural history of this case is documented in the record and is incorporated herein. Further' 
references to the procedural history will only be made as necessary. ' . 
3 The AAO's prior decision indicated (footnote 1) that the petitioner's name as spedfi~d on th~ Form 
I -140 and on the labor Certification is ' ' There is no indication . -

in the reco_rd t_hat this entity is a corporation ot has its own federal identificaUon t~ number as 
indiCated on the Form 1·140, which, as suggested by the petitioner's documents, appears to belong to 
the '' " Further~, the petitioner bas submitted no evidence 
establishing that ' ' was the registered, fictitious busin~s_s n~e 
of the as of the priority date of Novembetl5, 2010. 
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training. Including the beneficiary's work experience from April 1997 to March 2002, and the work 
experience gaine~ with the petitioner since 2005, combined with her training represented by het 2003 
Montessori Diploma, Profess·or determines that the beneficiary has the U.S. equivalent of at 
least a Bachelor of Education. 

While the AAO accepts the petitioner's motions as a motion for reopening and reconsideration, the 
AAO does not concur that the petition merits approval. At the outset, the petitioner requested the visa 
claSsification for the benenciary on the Form 1-140 as a professional pursuant to section 
203(b)(3XA)(ii) of the Act, 8 U.S~C. § li53(b)(3)(AXii), which grants preference classification to 
qualified immigrants who hold baCcalaureate degrees and ate members of the professions. -jse~ a~.so 8 
C.F,R. §204.5(1)(2). For a profe~sio11al v~a classification, the petition must be. submitted With evidence 
that the beneficiaty holds a U.S. bachelor' s degree or a foreign equivalent degree and by evidence that 
she is a member of the professions. The bachelor's degree shall be in the form of an ofli~ial college or 
univer~ity record ~bowing the date that i.t was awarded and the area Of concentration of study. 8 C.F.R. 
§ 2045(1(3)(ii)(C). This regulation uses a singular desc.:ription of a foreign equivalent degree. 
. ( . 

In Snapnq,mes.com, Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or. Nov. 30, 2006), the court helcl 
· that, in profeS$iOnal CUid -advanced degree professional cases, where the beneficiary is statutorily 

requited to hold at least a baccalaureate degree, the United States Citiz:enship and Immigration Services 
(USCI$) properly concluded that a single foreign degree or its equivalent is required. Where the 
analysis of the ben¢'ficiary's credentials relies on work experience alone or a combination of multiple 
lesser degrees, the result is the "equivalent" of a bachelor's degree rather than a "foreign equivalent 4 . . .. . 
degree." See also Maramjaya v. USCIS, Civ. Act No. 06-2158 (D.D.C. Mar. 26, ~008)(for 
profe.s~ion_a] class_ification, USCIS regulations require the beneficiary to possess a single four'"year 
U.s •. bachelor's degree or foreign equivalent degree.) 

Moreover; the beneficiary's degree must also be from a college or university. For classification as a 
member of the professions, the. regt~lation at 8 C.F.R. § ZQ4,5(1)(3)(ii)(C) requires the submission of 
''an offiCial rollege ot university record showing the date the baccalaureate degree was awarqed and 
the area of c.:oncentration of study. "5 

Thus, the plain meaning of the Act and the regulations is that the beneficiary of a professional petition 
mu5t possess, at a minimUm., a degree from a college or. university that is a U.S. baccalaureate degree or 
a foreign equivalent degree. · 

4 Compare 8 C.F.R. § 214.2(h)(4)(iii)(D)(5) (defining for purposes of H-lB nonimmigrant visa 
classification, the "equivalence to completion of a college degree" as including, in certai11 cases, a 
specific combination of education and experience). The regulations pertaining to the immigrant 
classification sought in this matter do not contain similar language. 
5 Compare 8 C.F.R. § 204.5(k)(3)(ii)(A) (relating to aliens of exceptional ability requiring the 
submission of "an official academic record showing that the alien has a degree, diploma, certificate 
or similar award from a college, university, school or other institution of learning relating to t.he area 
of exceptional ability"). 
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Additionally, the job offer portion of the labor certification underlying a petition for a professional 
''must demonstrate that the job requires a minimum of a baccala\lfeat~ degree." 8 C.F.R. § 
204._5(1)(3)(i). In this case, on Part H.S, the petitioner indicated that it would accept; an ~temate 
combination of education and experience d~signated in H.8-A as "other" and defined in H.8-B as, 
''Using 3 for 1 equivalency to be combination of B.A. level education + e" [preswned to be 
experience]." As set forth above and in the AAO's previous decision, a professional cl13$sification 
requires a U.S. bachelor's degree or a foreign equivalent degree represented by an official college or 
university rerotd designating the date of conferral and the field of study. The · acceptance of the 
alterilate combination of education and experience, less than an actual bachelor's degree reflects that ihe 
ETA Form 9089 does not r~quire at a minimum a U.S. bachelor's degree or foreign equivalent degree 
artd therefore, does not support the visa designation of third preference professional designated ort the 
Form 1-140 . . 

For the reasons Stated above, and becaus~ Professor analysis relies primarily on the 
beneficiary's work experience to reach ail educational eqwvalency,o it cannot be considered probative 
of,the beneficil:l,cy's possession of a four-year foreign equivalent degree as represented by an official 
coilege or university record. Compare 8 C.P.R. § 214._2(h)(4)(iii)(D)(5) (defining for purposes Of H-
1B nonimmigrant visa claSsification, the "equivalence to completion of a ·<;oUege degree" as 
including, in certain cases, a specific combination of education and experience represented by the 
three for one fonilula). The regulations pertaining to the immigrant classification sought in this 
matter do not contain similar language. USCIS may, in its discretion, use as advisory opinions 
statements submitted as expert testimony. However, where an opinion is not in accord with otb,er · 
information or is in any way questionable, USCIS is not required to accept or may give less weight 
to that evidence. Matter of Caron International, 19 I&N Dec. ·791 (Comm. 1988). USCIS is 
ultimately responsible for making the final determination regarding an alien's eligibility for the 
benefit sought .. /d. The submission of letters from experts supporting the petition is not presumptive 
evidence of eligibility. USCIS may evalU.ate the content of the letters as to- whether they support the 
alien's eligibility. See id. at 795 . 

The petitioner has failed to establish that the ETA Form 9089 supports the visa cla5Sifiea~iort 
designated on the Form 1-140. The petitioner has also failed to establish that the beneficiary has a 
U.S. baccalaureate degree or a foreign equivalent degree from acollege or university and qualifies 
for a professional classification. 

The AAO also observes that the petitioner submitted no evidence on motion that addresses the 
deficiencies set forth in the AAO's August 2, 2013, decision regarding the lack of transcripts 
supporting tl)e beneficiary's Montessori diploma or the employment verification letters submitted in 
support of her Claimed qualifying experience. Therefore, the AAO continues to find that the 

6 As stated in the AAO's August 2, 2013, qecision, based on the American Association of Collegiate 
Registrars and Admissions Officers' (AACRAO's) ed.ucational equivalency determination of the 
lnqia.n tbree-year bachelor's degree, the AAO finds that the beneficiary's three-yea,r foreign 
bachel(>t's degree is comparable to three years of undergraduate university study in the · United 
States. 
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petitioner failed to establish that the beneficiary meets the training, special skills and experience 
requirements of the labor Certification . 

. Based on the foregoing, the AAO reaffirms its previous dismissal of the appeal on August 2, 2013. 

The burden of proof in these proceedings rests solely with the petitioner. The petitioner has not met 
that burden. Section 291 of the Act, 8 U.S.C. § 1361. 

ORDER: The motion to reopen and motion to reconsider is granted. The prior decision AAO 
dated August 2, 2013 is affirmed. the petition remains denied. 


