
(b)(6)

u.s. Department of Homeland ~urity 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. CitUenship 
and Illlllligta.tion 

·Services -

DATE: NOV 0 1 20130FFICE: NEBRASI<A SERVICE CENTER FILE: 

INRE: 

PETITION: 

Pe(itioner: · 
Beneficiary: 

0 0 

Im~igrant petition for Alien Worker as any Other, Unskilled Worker purs1_1~nt to. section 
20~(b)(3) of the Iinmigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed pleas_e fjnd the decision of the Adrni_nistrative Appeals Office (AAO) in your case. 
"" I ' • 

this Is a noil~precedent decision. The AAO does not ~Q.IiOI_lnce new constructions of law nor establish 
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DISC(JSSION: The preference visa petition was denied by the Director, Nebraska · Service 
CeQ.ter. Counsel for the beneficiary filed an appeal to tl:te Administrative Appeals Office (AAO). 
The AAO subsequently rej~cted tbe appeal. Counsel for the petitioner filed a motion to reopen 
the AAO's decision. The AAO dismissed the motion. The matter is now before the AAO on a 
111m.ion to reopen, The motion will be granted, the previous decisions of the AAO will be 
affiiiiled, and the petition will be denied. '"' 

Tbe petitioner is a household. It seeks to employ the beneficiary permanently in tbe l)nited 
States as a children's nurse !Uld domestic employee. As required by statute, the petition is 
accompanied by a Form ETA 750; Application for Alien Employment Certification, approved by 
t.he United States Department of Labor (DOL). The director determined that th:e petitioner had 
failed to establish that it heid the continuing ability to pay the benefichiry the proffered wage 
beginning on the priority date of the visa petition. The director denied the petition accordingly. 

The motion to reopen qualifies for consideration under 8 C.F.R. § 103.5(a)(2) because the 
petitioner has· provided new facts with supporting .documenteition no~ previously ·submitted. 
Cou~el asserts that the previous motion to reopen h~d a g\lara:nteed delivery date of July 13, 
2011, which would have been 33 days subsequent to the AAO's decision dated June 10, 2011. 
The petitioner submits as eVidence a copy of a United States Postal Service (USPS) receipt, 
c11stomer's copy, dated July 12, 2011 and a copy of a USPS Express Mail delivery receipt. 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(iii.), provides for the granting Of preference classification to otber qualified 
immigrants who are capable, at the time of petitioning for classification under this paragraph, of 
perfot:i:Iiirtg unskilled labor, not of a temporary or .seasonal nature, for which qualified workers 
are not available in the United States. 

On motion, colinsel asserts that the petitio per's previous motion was timely filed. The petitioner 
submits as evidence a copy of.a USP'S receipt, cl.lstomer's copy, da.ted Jqly 12,2011. The postal 
receipt indjc(ltes that a package was to be delivered froril NOrWalk, California to Lincoln, 
Nebraska via Express Mail. . The postal receipt also stated "Wed 07/13/2011 12:00 PM -
Guarante.ed Delivery:" The petitioner submitted a copy ot a USPS Express Mail delivery receipt, 
which counsel asserts demonstrates that the petitioner's motion was tim.ely deiivered to the 
correct post office on July 13, 2011, but that United States Citizenship and lnim.igration Services 

. - . . . l 

(USCIS) did not receive the motion until the following day, July 14, 2011. Counsel further 
asserts that any delay in the filing of the petitioner's motion was reasonable and beyond the 
petitioner's ability to control. Although the petitioner's copy of the E..xpress Mail receipt appears 
to indicate that the motion was delivered ,to the.proper post office box on July 13, 2011, but that 
USCIS did not pick up the motion until July 14, 2011, the record of proceeding contains the 
original postal services Express Mail receipt. The original receipt indic(ltes tba.t the package was 
delivered to the post office in Norwalk, Califoniia on July 12, 2011, that its scheduled delivery 
date was July 13, 2011, and that its act11.al delivery date to USCIS was July 14, 2011. USCIS 
regulations require that motions to reopen be filed within 30 days of the underlyiQg d,ecision, 
except that failure to timely file a motion to reopen may be excused in the discretion of USCIS 
where it is demonStrated that the delay was reason(lble and was beyond the affected party's 
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control. 8 CF.R. § 103.5(a)(1)(i). In this matter, the motion was received by USCIS on July 14, 
-2011, 34 days after the -AAO's June·1o, 2011 decision. The petitioner has -failed to demonstrate­
that there was a reasonable delay in filing or circumstances beyond his control sufficient to 
justify the l(lte fiHng of the motion. 

Even if the AAO were to accept counsel's assertions and accept the motion as having been 
tim~ly filed, a review of the AAO's decision dated June 10, 2011 reveals that tb_e AAO s~t forth ' 
a legitimate basis for its reject_iQn of th,e appeal. tiled the appeal on behalf ofthe 

, benefiCiary. The record of proceeding did not contain a Form G-28, Notice of Entry of Appearance _ 
CiS Attom~y - or Representative, establishing that oounsel represent~d the petitioner Ql) appeal. There 
was only a Form G-48 indic!!-ting that represented .the beneficiary on appeal. 

8 C.P.R. § 103.3(a)(l )(iii) states, in pertinent part: 

(_B) Meczlling of affected party. For purposes of this section and secti<;ms, 103.4 ~l!d 103.5 of 
this part, affected pqrty (in addition to the Service) means the person or entity with legal 
standing in a proceeding. It does not include the beneficiary of a visa petition. 

8 C.F.R. § 103.3(a)(2)(v) states: 

1mptoperlyfiled appeczi -- (A.) Appe,al filed by person or entity not entitled to file it "':• (1) 
Rejection without tejirnd offiling fee, An Cippea_l filed by a person or entity not entitled to 
file it must be rejected-as improperly filed. In such a c~se, any filing fee the Service has 
accepted will _not be refunded. 

Neither the petitioner nor any entity with l~gal sta,ndi:Q.g Jil~d th~ appeal, but rather legal counsel 
for the beneficiary. Therefore, the appeal was not properly filed. The MO accordingly rejected 
the appe!!-1, 

Although counseLstates. oil motion that the form Q.,.28 indicating that his law office repreSented 
the petitioner was inadvertently-left out of the appeal package· that w;:ts subl_llitted to USCiS, 
tbere i_$ no evidence in the record to support such claim. The record of proceeding does not 
dem6nstrate an attempt Qn bell<df of the petitioqer to submit a Form G-,28 showing that 

repre·sented the petitioner on appea_I, Without documentary evidence to support the claim; 
the assertions of counsel will not sa:tisfy the .petitioner's bunlen of proof. The assertions of 
CO\l.O_sel do not constitute evidence. Matter of Obaigbena, 19 I&N ])(!c;. 533, 534 (BIA 1988); 
Matt(!r OfLczw@no, 19 I&N Dec. 1 (BIA 1983); Matter of Ramiret-S~nchez, 17 J&N Dec, 503, 
506(BIA 1980). Going on record without supporting documentary evidence is. nqt sufficient for 
purposes of meeting the burden of proof irt these proceedings:·- Ma(ter of Sofftci, 22 i&N Dec. 
15 8, 165 (Comm' r, 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg' l 
Comrrt'r 1972)). 

The primary issue irt thiS matter is whether the petitioner h(ls established its continuing ability to pay 
··- ' \ ' ·--'" 

the proffered wage from the priority date of April 30, 2001. 'Considering the in_st~t matter on its 
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meritS, the AAO fmds that the petitioner has failed to establish its ability to pay the proffered wage 
in 2001 and 2003.1 - -

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any Betition filed by or for an 
employment-based immigrant which requir~s aJ1 offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the -priority date is establish~d and contintJing tJntil the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form. of copi~s of annual reports, federal tax returns, or audited financial 
-statements. 

Th~ petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, which is the date the FolllJ. ETA 750 was a~cepted for processing by any office 
within the employment system of the· DOL. See 8 C.F.R. § 204.5(d). The petitioner must also 
demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 
750 as certified by the DOL and submitted with the instant petition. Matter ofWing;s Tea House, 
16 I&N Dec. 158 (Act. Reg. Comm. 1977). 

Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the 
Form ETA 750 is $1,395.00 petmonth ($16,740.00 per year). The Fonn ETA 750 states that the 
position requires two years of training as a nurse's aide and five yeats of experience in the job 
offered as a chiJdren' s nurse and domestic employee. 

The evidence in the record of proceeding shows that the petitioner is an individuaL On the Form 
ETA 750B, signed by t_he beneficiary on April 28, 2001, the beneficiary claims to have worked 
fot the petitioner since July 2000. · 

The petitioner must establish that its job offer to th~ benetici$'Y is a realistic one. Because the filing 
of -a Fmm ETA 750 establi.shes a pr:iority date for any immigrant petition later based on the Form 
ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that 

, the offer remained realistic for each year thereafter, until the beneficiary obtains lawful permanent 
residence; the petitioner's ability to pay the proffered wage is an essential el~inent in evaluating 
wh..~ther a job Offer i~ realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 
1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, USClS 
requires the petitioner to demonstrate financial resources sufficient to pa.y the beneficiary's 
proffered wages, although the totality of the circumstances affecting the petitioning business will be 
oonsidered if the evidence warrants such consideration. See Matter ofSonegawa, 12 I&N bee. 612 
(Reg. Comm.1967). 

1 The evidence in the record of proceeding demonstrates that it is more lik~ly than not that the 
petitioner has established its ability to pay the proffered wage in 2002, and 2004 through 2012. 
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In determining the petitioner's ability to pay the proffered wage during a given period, USCIS 
will first examine whether the petitioner employed and paid the beneficiary d~ri.n.g that period. If 
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary 
equal to or greater than the proffered wage, the evidence will be considered prima facie proOf of 
the petitioner's ability to pay the proffered wage. The petitioner s~bmitted copies of the 
beneficiary;s Forms 1040 for 2001 and 2003. However, the beneficiary described her 
occupation as a "messenger" not as a children's nurse or domestic employee. Therefore, the 
beneficiary's income for 2001 and 2003 cannot be considered a.s being income from the 
petitioner.· 

If, aS in this case, the petitioner does not establish that it employec,l and paid the beneficiary an 
amount at least equal to the proffered wage during that period, USCIS will next exaiiJ,ine the net 
in~<?me figure reflected on the ·petitioner's federal income tax return, without consideration of 

1 depreciation or other expenses. River Street l)on,uts, LLC v. Napolitano, 558 F.3d 111 (1st Cit. 
2009); Taco Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), ajf'(], No. 10-1517 
(6th Cir. fUec,l Nov. 10, 2011). Reliance on federal income tax retutils as a basis for determining 
a petitioner's ability to pay the proffered wage is well est~blished by judicial precedent. Elatos 
Restaurant Corp. v. Sava, 632 . F. Supp. 1049, 1054 (S.DJ\ol.Y. 1986) (citing Tongatapu 
Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. 
Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); [(.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 
1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), ajf'(i, 703 F.2d 571 

· (7th Cir. 1983) . . Reliance on the petitioner's gross receipts and wage ·expense is misplaced. 

\ 

ShoWing that the petitioner's gross receipts exceeded the proffered wage is insuffiCient. 
Similarly showing that the petitioner paid wages in excess of the proffered w<~.ge is insufficient. 

Tbe petitioner is an indiyidual. Therefore the individual's adjusted gross income, assets, and 
U~bilities <~.re <~.lso considered as part of the petitioner's ability to pay. Individuals report income 
and expenses on their IRS Form 1040 federal tax ret11:rn eacb year. Individuals must show that 
they can cover their existing expenses as well as pay tbe proffered wage out of their adjusted 
gross income or other available funds. In addition, individuals must show that they can sustain 
themselves and their dependents. See Ubeda, 539 F. Supp. at 650. 

IA tbe il).stant case, the petitioner supported a family of five in 2001 and a family of four in 2003 
in California. The petitioner's tax returns reflect the following information for the 
following years: 

2001 2003 

Petitioner's adjusted gross income (Form 1040, lines 33 or 34) $86,699.00 $57,479.00 

Where the petitioner's AGI amounts exceeded the proffered wage amounts, the petitioner must 
show th<~.t he ca.n sustain himself and his dependents by listing his personal household expenses. 
See id. li1 the instant matter, the petitioner listed his household expens~s as $5,960.28 per month 
($7l.,523.36 per yea.r}. Subtracting the household expense amount $71,523.36 ftom the above 
noted AGI amounts results in a remainder of $15,175.64 in 2001 and -$14,044.36 in 2003, which 
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is less than the proffered wage in both years. Therefore, the petitioner failed to demonstrate his 
ability to pay the proffered wage in 2001, and 2003. 

US CIS may consider evidence relevant to the petitioner's financial a.bility that fa1ls outside ofhis 
adjusted gross income in its determination of the petitioner's ability to pay the proffered wage. 
See Son,egqwa, 1Z I&N Dec. at 6i4-15.2 USCIS may cortsidet such factors as any 
uncharacteristic expendit\lres or losses incurred by the petitioner, whether the beneficiary is 
replacing a fotmer household worker or an outsourced service, or any other evidence that USCIS 
deems relevant to the petitioner's ability to pay the proffered wage. \ 

In the instant ca..se, for 2001 apd 2003, counsel did not contend on appeal or on motion that the 
petitioner faced unusually difficult times fina,ncially. I11stead, counsel asserted that the 
petitioner's financial situation began to decline in 2007. Fl\11her, counsel · has failed to 
demonstrate that unusual circumstances similar to those in Sonegawa existed during those tWo 
years. Thus, assessing the totality of the . circumstances in this individual case, it is concluded 
tha.t . the petitioner has not established that he had the continuing ability to pay the proffered 
·wage. 

An additional issue is whether the petitioner ha_!.i established that the beneficiary .possessed all the 
education, training, and experience as of the priority date as required by the labor certification. 

Section 203(b)(3)(A)(iii) of · the Imrn:igration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(iii), provides for , the granting of preference classification to · other qualified 
immigrants . who are capable, at the time of petitioning for elassificatimi undet this paragraph, of 
performing unskilled la,IJQr, ]JOt of a temporary or seasonal nature, for which qualified workerS ate 
not av~lable in the l]nited States, 

· To · be eligible for approval, a beneficiary must have all the education, training, and experience 
specified on the labor certification as of the petition's priority date. See Matter of Wing's Tea 
House, 16 I&N Dec.158 (Acting Reg'l Comm'r 1977). The priority date of the petition is April 
30, 2()()1, wbich is the date the labor certificatio~ was accepted for processing by the DOL. See 

2 The petitioning entity in Sonegawa had been in business for over 11 yeats artd routinely earned 
"a gross annuaJ income of about $100,000.00. During the year in which the petition was filed in 
tl~a.t c~;tse, tbe petit.ioner changed business locations and paid rent on both the old and new 
locations . for five months. There were large moving costs and also a period of time when the 
petitioner wa:s unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospeCts for a tesliihption of successful business operations were well established. 
The petitioner was a fashion designer whose work had been · featured in Time and Look 
magazines. Her clients included Miss {)niverse, movie actresses, · and society matrons. The 
petitioner's clients had been included in the lists of the best-dressed California women. the 
petitioner lectured on fashion design at design and fashion shows throughout the United St~tes 
and at · colleges and Wiiversities in California. The Regional Commissioner's detertrtination in 
Sonegawa was ·based in part on the petitioner's sound business reputation and outstanding 
reputation as a couturiere. 
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S C.P.R. § 204.5(d).3 The Immigrant Petition for Alien Worker (Form I-140) was filed on 
February 25, 2010. 

· To detertnine whether a benefi~i_ary is eligible for an employment based irimiigtant visa, USCIS 
must examine whether the alien's credentials meet the requirements · set forth iil the labor 
certification. In evaluating the beneficiary's qualifications, USCIS must look to the job offer 
portion ofthe laborcertifie<:!.t.i.OQ to detem1ine the required qualifications for the position. USCIS 
may not ignore a term of the labor certification, Qor m~y it impose additional requirements. See 
Madany v. Smith, 696 F.2d 1008 (D.C. Cit. 1983); K.R.K. Irvin(!, Inc. v. Landon, 699 F.Zd 1006 
(9th Cir. 1983); Stewa.rt Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.Zd 1 (151 

Cit. 1981). 

The b~•lefici~'s cl.aimed qualifying experience must be supported by letters from employers 
giVing the name, address, and title of the employer, and a description of the beneficiary's 
experience. See 8 C.P.R. § 204.5(1)(3)(ii)(A). 

In this matter, Part 14, of the labor certific~tion &tates t:hat two years of training as a nlitse's aide 
are required. the labqt certification at Part 14 also states that five years of experience in the· 
p_roffered position 9f children's nurse and domestic employee ate requited. 

Part 13, of the labor certification lists the requited job d11ties as: 

• TQ take care of two children ages; 2 years and 2 months old respectively. To 
provide care and personal hygiene of both cbildren, etistodial surveillance both 
inside and outside of the home; Execute bousebo.ld duties such as; home 
cleaning, cooking and management of weeki y . food expenditUres. 

Part 15, of the labor certification lists otl;ler speci~l requirements: 

• Mu~t know how to administer medicine, be able to apply injections, have 
knowledge of First Aid techpjques . . 

• Have a Roman Catholic Family background. 
• Mu5t speak and read Spanish. 

. ' 
The beneficiary set forth her credentials on the labor certification and signed bet name unqer a 
declaration that the C9ntents of the form are true and correct under the penalty of perjury. On the 
section of the labor certification eliciting infottnation of the beneficiiizy' s work ·experience, she 
represented that she has over 25 years of experience as a children's nurse and domestic e:rnployee. 
The beneficiary stated . that she wa.s employed by as a nursemaid and domestic 

3 If the petition is approved, the priority date is also used in conjunction 'with the Visa Bulletin 
issued by the Depattment of State to .determine when a benefi~iary can apply for adju8trnent of 
status or for an immigrant visa abroad. Thus, the importance of reviewing the bona fides of a job 
opportunity as of the priority date is clear. · 
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employee from June 1975 to May 2000. In the section of . the labor certification elidting 
information regarding the beneficiary's training, she. stated that she attended 

to be a·nurse's aide from March 1988 to December 1988, and that she received a 
certificate of completion. 

The record of proceedin~ contains an Official Capacitation Certificate, with English translation, 
from the _ _ _ . located in the city of 
The translation indicates that the certificate was issued to the beneficiary and thl:lt she completed 
240 hours of training from A~gust 10, 1990 to December 20, 1990. The translation also states that 
the beneficiary "has been edu~tedto bold Ute occupation of First Aid and Basic lnjections, in merit 
of having successfully completed the corresponding courses of teaching individu&Js to respond to 
sudden illness, injuries and breathing/cardiac emergencies in adults, · children and . infant.so'' 
However, the English translation differs from the original certificate in that the original certificate 
does not indicate that the beneficiary "successfully completed the corresponding courses ofteaching 
individuals to respond to sudden illness, injuries and breathing/cardiac emergencies in adults, 
children and infants." In addition, the beneficiary did not indicate on the labor certification that she 

· attended this institution or that she received a first aid and basic injections certificate in December 
1990. In fact, the beneficiary stated, under penalty of perjury, on the l_abor certification that she 
;:tttended triUning in "Cosmetology Beauty. Parlor" from March 
1989 to December 1990. There has been no explanation given for these incon~istencies. Doubt cast 
on any aspect of the petitioner's proof may lead to a reevaiuation of the reliability and sufficiency of 
t}Je remaining evidence offered in support of the petition. It is incUrrtbent upon the petitioner to 
resolve any inconsistencies in tbe record by independent objective evidence, and attemptS to explain 
or reconcile such inooJ:iSistendes, absent competent objective evidence pointing to where the truth 
lies, will not suffice. Matter ofHo, 19 I&N Dec. 582 (BIA 1988). Thus, the petitioner has not 
demonstrated that the beneficiary has received the required two years of training as a nurse's 
aide and is qualified to perform the duties of the proffered position. 

' 

The petitioner•Silbmitted a letter of employment date.d January 4, 2000 from 
Who stated that he employed the beneficiary as a domestic servant' and nanny since June 1975. 
In response to the AAO's Request for Ev~dence (RFE) dated June 28. 2013, the etitioner 
submitted an additional employment letter dated September 3, 2013 from wbo 
stated that he employed the beneficiary as a domestic servant and nanny from June 1975 to May 
2000, and that she was honest, trustworthy, and of good character. The AAO finds that the 
declarant has failed to describe the beneficiary's job duties; to list the number of hours the 
beneficiary worked per Week, or to provide his address. See 8 CF.R. § 204.5(g)(1) and 
(1)(3)(ii)(A). 

The evidence in the record also fail's to establish that the beneficiary met the special requirements 
as stated on the labor certification: ''[m ]ust know how to administer mediCine, be able to apply 
injections, have knowledge of First Aid techniques;" must "[h]ave a Roman Catholic Family 
background;'' and ''[m]ust speak and read Spanish" as of the priority date, April30, 2001. 
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Accordingly, the petitioner has failed to establish that the beneficiary has the requisite two yeats 
of training or the five years of work experience in the job offered as required by the Form ETA 
750. 8 C.F.R § 204.5(g)(1). 

Mot.iol.lS . (or the reo~ning or reconsideration of immigration proceedings are disfavored for the 
same reasons as petitions for rehearing and motiollSfor ~ new tnal on the basis of newly discovered 
evidence. See INS v. Doherty, 502 U.S. 314, 323 (l992)(citiilg INS v. Abudu, 485 U;S. 94 (1986)). 
A p~.rty se~lting to r.eopen a proceeding bears a ''heavy burden." INS v. Abudu, 485 U.S. at 110. 
With the current motion, the movant has not rnet thaJ b1,1rden. 

In visa petitio:p. proceedings, it is the petitioner's burden to establish eligibility for the 
immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of0tiende,26 I&N 
Dec. 127, 128 {BIA 2013). The petitioner has not met that burden. 

ORDER: The motion to reopen is granted and the decisions of the AAO dated June 10, 2011, 
July 26, 2012 are affirmed. The petition is denied. 


