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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. the 
petitioner submitted a Motion to Reopen. The director granted the motion and denied the petition. 
ihe matter is now before the Administrative Appeals Office (AAO) on appeal. the appeal will be 
dismissed. 

The petitioner describes itself as a home health care provider. It seeks to permanently employ the 
benefiCiary in the United States as a caregiver. The petitioner requests cl~ssification of the 
beneficiary as an unskilled worker pursu(lnt to section 203(b )(3) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1153(b)(3). As required by statute, the petition is accompanied ·by an ETA 
Form 9089, Application for Permanent Employment Certification, approv~d by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established th(lt it 
had the continuing ability to pay the beneficiary the proffered w~ge beginning on the priority date of 
the vi_s(l petition. The dtrector denied the petition accordingly. Upon reconsidera~_ion on motion, the 
director affirmed his finding that the petitioner did not establish the ability to pay tpe proffered 
wage. 

The record shows that the appe(ll is properly filed, timely and makes a specific allegation of error in 
1 law or fact. the procedural history in this case is documented by tbe record and incorporated into 
the decision. Ftmher elaboration of the procedural history will be made only as necess(lry. · 

As set forth in the director's May 3, 2013 and July 11,2013 decisions, tbe primary issue -in this case 
is whether the petitioner has established its ability to pay the proffered wage. as of tbe priority date 
and continuing until the beneficiary obtains lawt:u.l permanent residence. · 

Section 203(b)(3)(A)(iil) _of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ ll53(b )(3)(A)(iii), provides for the granting of preference classification to other qualified immigrants 
who are ·capable, at the time of petitioning for classification u_nder this paragraph, of perfomiing 

· unskille_d labor, not of a temporary or se(,\sonal nature, for which qualified workers are not available In 
the United Sta.tes. · 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment -based immigrant which requires an offer of employment must be · 
accompanied by evidence· that the prospective United Sta~es employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at ~he ti111e the 
priority date is _established and continuing until the benefiCiary obtains lawful 
permanent residence. Evidence of this ability. shall be either i_n the form of copies of 
annual reports, federal tax returns, or audited financial statements. 
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Thy Rytitig11er ~ust demonstrate the . continuing ability to PC:lY t.be proffered wage beginning on the 
priority date, whicb is the date the :Ef A :Foim 9089 was accepted for processing by a.ny office within 
the employment system of the DOL See 8 C.F.R. § 204.5( d). 
Here, the ETA Form 9089 was accepted on March 31, 2010. The proffered wage as stated on the 
ETA Folli1 9089 is $8.90 per hour ($18,512.00 per yeat). The ETA Fonn 9089 states that the 
position requires a high school diploma and 3 months of experience in the job offered. 

Tbe MO conducts appellate review on a de novo basis. See Solta.ne v. DOJ, 381F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.1 

The evidence in the:record of proceeding shows ~hat the petitioner is structured as an S corporation. 
On the petition, the petitioner claims to have been est(lbli.shed in 1997, and to currently em:ploy five 
workers, According to the tax returns in the record, the petitioner's fisc~ ye(lr is based on a calendar 
yeat. On the ETA Form 9089, signed by the beneficiary on Match 30, 2010, the beneficia.ry cl(lims 
to have been employed by the petitioner from February 1, 2006to March31, 2010. 

The petitioner must est.ablish th.C:lt .its job offer to the beneficiary is a realistic one. Because fue filiug of 
an EtA Form 9089 establishes a priority date for any immigrant petition later based on the ETA Form 
9089, the petitioner must establish that the job offer was realistic as oHhe priority date and that the offer 
remained realistic for each year thereafter, until the beneficiary obtains laWful pennanent residence. 
The petitioner's ability to pay the proffered wage is an essential element irt evaluating whether a job 
offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977); see also 8 
C.F.R. § 204.5(g)(2). ln evC:llllating whether a job offer is realistic, United States Cit~enship and 
Immigration Services (USCIS) requires the petitioner to demonstrate finanCial resources sufficient to 
pa.y the beneficiary's proffered wa.ges, although the totality of the Gircumstances affecting the 
petitiol'ling business will be considered if the evidence warrants such consideration. See Matter of 
Sonegawa, 12 I&NDec. 612 (Reg. Comm. l967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCiS will 
first examine whether the petitioner employed and paid the beneficiary during thC:lt period. if the 
petitioner establishes by documentary evidence that it employed the benefiCiary at a salary eqtia.l t() 
or greater than the proffered wage, the evidence will be · considered prima facie proof of the 

· petitioner's ability to pay the proffered wage. The proffered wage is $18,512.00. The record of 
proceeding contains copies of IRS Form W-2, Wage and Tax Statement, issued by tbe pet.itioner to 
the beneficiary as shown iii the table below: . 

• In 2010, the IRS Form W-2 stated total wages of $8,000.00 (a deficiency of 
$10,512.00).2 

1 The submission of C:ldditional evidence on appeal is allowed by the instructions to the Form I-29013, 
which ate incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). 
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• . In 201~, the IRS Form W-2 stated total wages of $7,056.00 (a deficiency Qf 
$11,456.00). 

If, as in this case, the petitioner does not establish that it employed and paid the beneficiary an 
antount at least equal to the proffered wage during that period, USCIS will next examine the net 
income figure reflect~d on the petitioner's federal income tax ret\ln;l, without consideration of 
depreciation ot other expense~. River Street Donuts, LLC v. Napolitano.., 558 F.3d lll (151 Cir. 
2009); taco Especial v. Napolitaito, 696 F. Supp. 2d 873 (E.f>. MiCh. 2010), af['d, No, 10-1517 (61

h 

Cir. filed Nov. 10, 2011). Reliance on federal · income tax· retum.s as a basis for determining a 
petitioner's ability to pay the proffered wage is well established by judicial precedent. Elatos 
Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatap~t Woodcrgft 
Hawai~ Ltd. v. Feldman, 736 F.2d 1305 (9th Cit. 1984)); see also Chi-Feng Chang v. Thornbittgh, 
719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., /ric. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 
l985); · Ubeda v. Palmer, 539 F. Supp, 647 (N.P. :UL 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). 
Reliance on the petitioner's gross receipts and wage expense is misplaced. Showing that the 
petitioner's gross receipts ex~eeded the proffered wage is insufficient. Si.mjla_rly showing that the 
petitioner paid wages in excess of the proffered wage is insufficient. · 

In KC.P. Food Co.; Inc:• v. Sava, 623 F. Supp. at 1084, the court held tl)at the Immigration and 
Naturalization Service, now USCIS, l)ad properly relied on the petitioner's net incorn~ figure, as 
stated on the petitioner's corporate income tax re~, r~ther than the petitioner's gross income. 
The court specifically rej.ected the argument that . USCIS should have ~onsidered income before 
expenses were paid rather than net income. See Taco Especial v. Napolitano~ 696 F. Supp. 2d at 881 
(gross profits overstate an employer's ·ability to pay because it ignores other necessary expenses). 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible ~ofig-term asset and does not represent a specific cash 
~xpenditure during the yeat claimed. FurthellDOre, the AAO indicated that the 
alloca.tion of the depreciation of a long-term asset c;ould be spreacl out over the 
yeats or concentrated .into a few depending on the petititme_r's choice of 
accounting and depreciation methods., Nonetheless, the AAQ explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Acc.ordingly, the 
AAO . stressed that even though amounts deducted for depredation do not 
represent current use :of cash, neither does , it represent amounts available to pay 
wages. 

. · - · 

2 The petitioner also submitted the beneficiary's IRS Form W-2 from 2009. As the priority date is in 
March, 2010, the 2009 IRS Form W-2 is not directly relevant. 
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We find that the AAO has a . rational explanation for its policy of not ~ddil!g 
depredation back to net income. Namely, that the amount spent on a long term 
tangjble asset is a "real" expense. 

Riv(!.r Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax returns and the 
net income figztres in determining petitioner's ability to pay. Plai_Iltiffs; argument that these figures 
should be revised by the court by adding back depreciation·is without support." Chi-Feng Chang at 
537 (emphasis added). 

The petitioner -submitted copies of 'its tax returns for 2009, 2010, and 2011.3 The priority date is 
March 31, 2010. The proffered wage js $18,512.00. the petitioner's 112084 tax returns 
demon.strate its net income as shown in the table below: 

• In 2009, the Form 1120S stated net income of $55,846.00. 
• In 2010, the Fotrfi 11208 stated net income of $48,961.00. 
• In 2011, the Fonn 1120S stated net income of -$3,119.00. 

Therefore? for the year 2011, the petitioner did not have ·sufficient net income to pay the proffered 
wage. 

As an. alteroate means of determining the petitioner's ability to pay the proffered wage, USCIS may 
review the petitioner's net current assets. Net current assets are the difference between the 
petitioner's c.urtent assets and current liabilities.5 A corporation's yem;-ertd current assets are shown 
on Schedule L, lines 1 through 6. Its year-end current liabilit_ies _are shown on lines 16 through 18. 

3 The tax returns for 2009 precede the priority date and will , be only generally considered in 
determining whether, under the totality of the circumstances, the petitioner has the ability to pay the 
proffered wage. 

Where an S corporation's income is exclusively from a trade or business, USCIS considers net income 
· to be the figure for ordinary income, shown on line 21 of page orte of the petitioner's IRS Fotrn. 11208. 
However, where an S corporation has income, credits, deductions or other adjustments fr?m sources 
other than a trade or bQsiness, they are reported on Schedule K If the Schedule K has relevant entries 
fot additional income, credits, deductions or other adjustments, net income is found on line 18 · of 
SchedUle K. See Instructions for Form 1120S, at http://\VWW.irs.gov/pub/irs-pdf/i1120s.pdf 
(indicati:qg that Schedule K is a sUlllinary schedule of all shareholders' shares of the corporation's 
income, deductions, credits, etc,). · 
5According to Barton's Dictionary of Accounting Terms 117 (3rd ed. 2000), "current assets" co~ist 
of iteros having (in most cases) a life of o:ne year or less, such as cash, marketable securities, 

· inventory and prepaid expenses. ·· ''Current liabilities" ate obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (S\JC.b a~ taxes and 
salaries). Id. at 118. · : 
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If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (if 
any) are equal to oi: greater than the proffered wage, the petitioner is expected to be -able t(rpay the 
proffered wage using those net current assets. The petitioner's tax returns demonstrate its net current 
assets as shown in the table below: · 

• In 2009, the Form 1120S stated net current assets of$21.00. 
• In 2010, the Form 1120S stated net current ass~ts of $492.00. • 
• In 2011, the Fotm 1120S stated net current assets of $1,639.00. 

Therefore, for the year 2011, the petitioner failed to establish its ability to pay the proffered wage. 

Accor<;li~;~gly, from the date the labor certification was accepted for processing by t.be DOL, the 
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered 
wage as of the priority date through an examination of wages paid to the beneficiary, or its net 
in.co111e or net current assets. 

On appeal, counsel asserts that ~he petitioner's financial records s~bmitted as evidence demonstrate 
that it has the ability to pay the proffered wage. Counsel further asserts that the director failed to 
consider the totality of the circumstances in order to obtain an accurate. account of the petitioner's 
financial ability to pay the proffered wage. Counsel asserts that an analysis of the totality of the 
evidence in the instant matter under Matter of Sonegawa establishes that the petitioner has the 
finan~jal ability to pay the proffered wage. 

USCIS may consider the overall mag11itude of the petitioner's business aCtivities in its determination 
ofthe petitioner's ability to pay the proffered wage. See Matter of Sonegawa, lZ I&N Dec. 612. 
The petitioning entity in Sonegawa had been in business for over 11 years and routinely ,earned a 
gross annual income of about $100,000. During the year in which the petition. was filed in that case, 
the petitioner changed business locations and paid rent on both the old and new loeati.ons for five 
months. There were large moving costs and also a period of ti,me when the petitioner Was unable to 
do regular- business. Tb.e Regional Commissioner determined that the petitioner's prospects for a 
resumption of successful business operations were well established. The petitioner was a fashion 
designer whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed California women. The petitioner lectured on. fashion design at design and 
fashion shows throughout the United States and at colleges and universities i.n California. The 
Regionlll Commissioner's determination in Sonegawa was based in part on the petition.er's ·sound 
business reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS may, at its 
discretion, consider evidence relevant to the petitioner's financial ability that fails outside of a 
petitioner's net income and net current assets. USC IS. may consider such factors as the number of 
years the petitioner has been doing business, the established historical growth of the petitioner's 
business, the overall number of employees, the occurrence ·of any uncharacteristic business 
expenditures or losses, the petitioner's reputation within its industry, whether the beneficiary is 
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_ replac.jp.g ~~J9.rmer employee or an outsourced service, or any other evidence that USCIS deems 
relevant to the petitioner's ability to pay the proffered wage. · ··· · · -

The petitioner submitted as evidence a letter dated June 4, 2013, from Mr. . the 
petitioner's president, a copy of IRS Form 7004, Application for Al!tomatic Extension of Time to 
File for 2012, notice of social security benefits to be issued to Mr. a copy of a tax 
assessment for the property at a copy 
of a license for the facility known as 

California (effective date February 6, 2006), a copy of a 
license for the facility known as . 

California (effective date June 13, 1997), and evidence of the saJe of the property located at 
California (sale date December 10, 2010). 

The petitioner's president stated in the letter dated June 4, 2013 that he personally decided to 
increase the rent paid by the petitioiJ.er and reduce the company's profits proportionately in 2011. 
The declarant stated that he paid the company's profits to himself in the form of rent as opposed to 
company profits. Tl)e petitioner also submitted a copy of the petitioner's owner;s notice of sociai 
security benefits to be disbursed begiii.niiJ.g January 9, 2013, infefting additional income to the owner 
individually. The petitioner's owner's personal income may not be utilized to determine whether the 
petitioner b.a.s the ability to pay. Because a corporation is a separate a.nd distinct legal entity from its 
owners and shareholders, the as~ets of its shareholderS or of other enterprises or corporations cannot 
be considered in determining the petitioning corporation's abilityto pay the proffered wage. See 
Matte_r of Aphrodite Investments, Ltd., 17 I&N Dec. 530 (Co~'r 1980). The court stated in a 
similar case: Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. Sept. 18, 2003) that "nothing in the 
gov.eming regulation, 8 C.P.R. § 204.5, permits [USCIS] to consider the financial resources of 
individuals or entities who have no legal obligation to pay the wage." · 

On appeal, counsel asserts that the petitioner's case is similar to that of Matter of Sonegawa, in that 
the petitioner has been in business for 16 years; it has maintained moderate business success; it had 
similar gross a.nd net incomes for 2009 and 2010; apd that it had an uncharacteristically negative 
income due to the sale of one of its care home facilities in 2011 and ·a $37,000.00 rent increase in 
that year. Counsel asserts that due to a miscalculation in anticipated income for 2011 the rental 
increa.se was set too high, resulting in the company showing a negative net income.6 Counsel asserts 
that nevertheless the petitioner had gross annual income of .$318,260.00 and pa.id $96,996.00 in 
salaries and Wages in 2011. Counsel asserts that there is therefore a reasonable expectation tb._at the 
petitioiJ.er wilt have continue business success with only one home care facility in operation; and that 
the owner has cont.rol over the rent increase which is fluid and which C3IJ. be reset or changed 
depending upon the petitioner's other future expenses. 

6 rbe declarant further stated that an adjustment has been made and that the petitioning company is 
again showing a profit. 
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The record does not establish an uncharacteristic loss siJ:niiai: to that claimed in Matter of Sonegaw(l. 
The record reflects th~t the petitioner's rent has increased since 2009, not just in 2011, thus calling 
into question the uncharacteristic nature of its loss in 2011? The record does not establish that the 
s~le of one home in 2011 caused an uncharacteristic loss in that year. The evidence shows that the 
petitioner's gross income decreased from $399,476 .. 00 in 2009 .to $318,260.00 in 2011; its net 
income decreased from $56,775.00 in 2009 to $49,961.00 in 2010 and to -$3,119.00 in 2011; its 
payroll payout amounts decreased from $167,512.00 in 2009 to . $147,248.00 in 2010 and to 
$96,996.00 in 2011. Further, the record does not contain tbe petitioner's 2012 income tax rettnn, 
annual report, or audited fin@cial statements to demoi:lStrate that since 2011 it could pay the 
proffered wage.8 In addition, unlike in Matter of Sonegawa; there is no evidence in t_he record of 
proceeding to demonstrate the petitioner's reputation within the business community or its futwe 
business prospects. 

Considering the totality of the circumstances, counsel's assertions and the evidence presented on 
appeal do not outweigh the evidence of record that demonstrates that the petitioner could not pay the 
proffered wage from the day the ETA Fofl11 9089 was accepted for processing by the DOL. 

Counsel asserts that the petitioner has been in business since 1997, has experienced past growth, and 
has a reasonable expectation of continued growth based upon its financial b.i.story. The petitioner 

· submitted a statement signed by its owner explaining its company ba~kground and historical 
performances; its 20U performance, and its business outlook. A petitioner must establish t.he 
elements for the approval of the petition at the time of filing. A petition may not be approved if the 
beneficiary was not qualified at the priority date, put expects to become eligible at a s11bsequent 
time. Matter of Katigbak, 14 I&N Dec. at 45. Showing that the petitioner's gross receipts are 
expected to exce.ed the proffered wage is InsuffiCient. Similarly, .tbe reliance on the petitioner's 
fumre receipts and wage expense is misplaced. · Furthermore, the petitioner has not shown through 
independent financial documents that the anticipated increase in income will be significant eno11gh 
to allow it to pay the beneficiary's wage. The petitioner cannot rely upon uncertain future cash 
flows to establish its current ability to pay the proffered wage. Against the projection of future 
earnings, Matter of Great Wall, 16I&N Dec. 142, 144-145 (Acting Reg. Corillil.1977) states: 

1 do not feel, nor do I believe the Congress intended, that the petitioner, who 
admittedly could not pay the offered wage at the time the petition was f.iled, should 
subsequently become eligible to have the petition approved under a new set of facts 

7 The petitioner's tent increased by 66% in 2010 and by 69% in 2011 (68%), 
8 The· petitioner submitted a copy of an Internal Revenue · S~rvice (IRS) Form 7004 indicating it$ 
request for an automatic extension six month extension to file its tax retu,rn for 2012. The most 
recent tax return of record is 2011. 
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hinged upon probability and projections, even beyond the information presented on appeai. · -·· -

Accordingly, the evidence submitted does not establish that the petitioner had the continuing ability 
to pay the proffered wage beginning on the priority date. 

Beyond the decision of the director, the petitioner has failed to est~blish that the beneficiary' is 
qualified fot the offered position_. The p~titioner must establish that the_ beneficiary posses&ed all the 
education, training, and experience specified on the l~bor certification as of the priority date. 8 
· C.F.R § 103.2(b )(1), (12). See Matter of Wing's .Tea House, 16 _ I&N Dec. 158, 159 (Acting Reg. 
Comm.1977); see also Matter of Kaligbak, 14 I&N Dec. 45, 49 (Reg. Cotntn. 1971). In evaluating 
the "ep,eficiary's qualifications, USCIS must look to the job offer portion ofthe labor certification to 
determine the_ required qualifications for the position. USCIS may not ignore a term of the labor 
certification, nor may it impose additional ·requirements. See Matter of Silver Drqgon Chinese 
Restau,rant, 19 l&N Oec .. 401, _406 (Comm. 1986). See q~so, Madany v. Smith, 696 F.2d 1008 (D.C. 
Cit. 1983); l(.R,K. Irvine, Inc. v. Landon; 699 Fo2d 1006 (9th Cir. 1983); Stewart bifra-Red 
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (151 Cit. 1981). 

In the insta.Qt case, the labor certification states that the offered position requires a high school 
diploma and three months of experience in ~he job offered. 

On the labor certification, the beneficiary claims to qualify for the offered position based · on a high 
school diploma from located i~ Philippines, received iii 
1967, and more than three months of work experience. The record containS a copy of the beneficiacy's 
claimed high school diploma from and university transcripts. However, the 
university transcripts, which reflect that the beneficiary attended · · _ - high 
school indicates that the beneficiary's date of birth is April29, 1950. The beneficiary listS her date of 
birth as April 29, 1949 on the Form I-140 and Foriil EfA Forin 9089. No evidence of reoord resolves 
this inconsistency. See Matter of Ho at 591. The AAO questions the authenticity of the educational 
credentials of the beneficiary. 

FUrthetmore, the beneficiary's claimed qualifying experience mu,st be supported by letters from 
employers giving the name, address, and title of the employer, and a description of the beneficiary's 
experience. See 8 C.F.R. § 2045(1)(3)(ii)(A). 

The beneficiary set forth her credentials on the labor certification l:llld signed her name under a 
declaration that the contents of the form are true and correct under the penalty of perjury. On the 
section ·of tb:~ l~bor certification eliciting infotrnation of the beneficiary's three months of work 
experience in the job offered, she represented that _ she wa5 employed by the petitioner as a caregiver 
from February 1, 2006 to March 31, 2010. In response to question 1.21, which asks, "Did the alien gain 
any of the qualifying experience with the employer in a position substantially CQmparable to the job 
opportul)ity requested," the petitioner answered "no." Th~ petitioner specifically indicates in response 
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to question H.6 that three months of experience in the job offered is required. In general, if the answer 
·tO -questloiij.21 is no, then the experience with the employer may be used by · the benefici~iry to-C 
qualify for the proffered position if the position was not substantially comparable.9 Here, the 
beneficiary indicates in response to question K.l. that her position with the petitioner was as a 
caregiver, and the job duties are the same duties as the position offered. Tberefore, the experience 
gained with the petitioner was in the position offered and is substantially comparable as she was 
performing the same job duties more than 50 percent of the time. According to DOL regulations, 
therefore, the petitioner cannot rely on this experience for the benefici~y to qualify for the proffered 
position. Additiqnally, as the terms of tbe labor certification supporting the instant l-140 petition do 
not permit consideration of experience in an alternate occupation; and the beneficiary's experience 
with the petitioner was in the position offered, the experience may not be used to qualify the 
beneficiary for the proffered position. 

The beneficiary also l;itated that she was employed by l:lS a caregiver from June 1, 
2002 to August 28, 2005. However, the beneficiary stated oii the Form ETA 9089 labor <:eitificatjon, 
tf:t_at she was employed by as a caregiver from June 1, 2002 to September 6, 2006. 
The record contains _;:t letter from who stated that he employed the beneficiary as a 
caregiver from June 2002 to August 2005. As noted above, evidence of qualifying e'.'perience shall be 
in the form of letters from former employers which include the name, address, and title of the writer 
and a specific description of the duties performed. 8 C.F.R. § 204.5(g)(l). Here, the letter does not 
include an addtess and it fails to specify a description of the beneficiary's job duties.· Furthermore, 
the letter is inconsistent with the statement of the beneficiary on the labor certification th~t her 

- employmentwith Mr. lasted through September 6, 2006. 

The record of proceeding also contains a copy of a letter dated July 14, 2010 from who 
stated th_at the beneficiary worked for her as a caregiver from December 2005 to the present, the date' the 
letter was signed. The declarant specifies the beneficiary's job duties. However, the cJeclarant fails to 
specify whether the beneficiary worked full-time. Further, the beneficiary appears to have worked both 
for Ms. and for the petitioner from February 2006 through March 2010. Doubt cast on a:ny 
aspect of the petitioner's ·proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. It is incumbent on the 

9 A definition of "substantially comparable" is found at 20 C.F.R. § 656.17: 

5) For purposes of this paragraph (i): 

(ii) A "substantially comparable" job or position means a job or position 
requiring performance of the same job duties more than 50 percent of the 
time. This requirement can be documented by furnishing position 
descriptions, the percentage of time spent on the various duties, organization 
charts, and payroll records. -
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_ pe.t_iti_o~_e.l ~~- resolve any inconsistencies in the record by independent objective evidence, and 
attempts 'to explain or reconcile such inconsistencies; absent competent objective evidence poirtti_ng ·· 
to ·where the truth, in fact, lies, will not suffice. See Matter of Ho at 591. Furthermore, the 
beneficiary did not indicate on either labor certification that sh~ was employed by In 
Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), the :Soard's dicta notes that the beneficiary's 
experience, Without such fact certified by DOL on the beneficiary's Form ETA 750B, lessens the 
credibility of the evidence and facts asserted. As the evidence of the beneficiary's work experience 
with Ms. contradicts other evidence of record, and the evidence was not reported by the 
benefiCiary on the labor certification application, the evidence will not be considered. 

There is no independent, · objective evidence resolvipg the inconsistencies found in the record 
pertaining to the beneficiary's employment experience. Accordingly, it has not been estab~ished that 
the beneficiary has the requisite education and experience in the job offered or t_bat she is qualified to 
perform the duties of the proffered position. 8 C.F.R § 204.5(g)(1). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered Ci$ an alternative grounds for denial. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Ac~, 8 U .S. C. § 
1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


