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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center.
The petitioner subsequently filed a motion to reopen and reconsider, which was rejected by the
Director. The petitioner filed a second motion to reopen and reconsider, which was dismissed by the
Director. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The petitioner is an individual. He seeks to employ the beneficiary permanently in the United States
as a housekeeper. As required by statute, the petition is accompanied by an ETA Form 9089,
Application for Permanent Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that he had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. The director denied the petition accordingly.

The record shows that the appeal is properly filed and timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s March 25, 2013 denial, the single issue in this case is whether or not the
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the
beneficiary obtains lawful permanent residence.

Section 203(b)(3)(A)(iii)) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are
not available in the United States.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the ETA Form 9089, Application for Permanent Employment
Certification, was accepted for processing by any office within the employment system of the DOL.
See 8 C.F.R. §204.5(d). The petitioner must also demonstrate that, on the priority date, the
beneficiary had the qualifications stated on its ETA Form 9089, Application for Permanent
Employment Certification, as certified by the DOL and submitted with the instant petition. Matter
of Wing's Tea House, 16 1&N Dec. 158, 160 (Acting Reg’l Comm’r 1977).
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Here, the ETA Form 9089 was accepted on November 12, 2011." The proffered wage as stated on
the ETA Form 9089 is $37,357 per year. The ETA Form 9089 states that the position requires three
months of experience in the proffered position or as a cook in a restaurant or private household or a
short order cook, or as a janitor.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

The evidence in the record of proceeding shows that the petitioner is an individual. On the ETA
Form 9089, signed by the beneficiary, the beneficiary claimed to have worked for the petitioner
since June 8, 2009.

The petitioner must establish that his job offer to the beneficiary is a realistic one. Because the filing
of an ETA Form 9089 labor certification application establishes a priority date for any immigrant
petition later based on the ETA Form 9089, the petitioner must establish that the job offer was
realistic as of the priority date and that the offer remained realistic for each year thereafter, until the
beneficiary obtains lawful permanent residence. The petitioner’s ability to pay the proffered wage is
an essential element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N
Dec. 142, 144 (Acting Reg’l Comm’r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether
a job offer is realistic, United States Citizenship and Immigration Services (USCIS) requires the
petitioner to demonstrate financial resources sufficient to pay the beneficiary’s proffered wages,
although the totality of the circumstances affecting the petitioning business will be considered if the
evidence warrants such consideration. See Matter of Sonegawa, 12 1&N Dec. 612, 614-15 (Reg’l
Comm’r 1967).

' A previously approved Form 1-140 with accompanying labor certification appears in the record
for the beneficiary with a priority date of July 27, 2004. That labor certification has a different
individual named as the employer and states that the proffered position was for 20 hours of work per
week. It is unclear how a labor certification would have been certifyed for a part-time position. See
20 C.F.R. § 656.3 (defining “employer” as “A person, association, firm, or a corporation that
currently has a location within the United States to which U.S. workers may be referred for
employment and that proposes to employ a full-time employee at a place within the United States.”)
(emphasis added) In addition, the petitioner seeks to retain the priority date from this previously
filed labor certification. Although 8 C.F.R. § 204.5(e) provides that a beneficiary may retain the
priority date from a previously filed labor certification, the ETA Form 750 the beneficiary seeks to
use does not seem to be valid and, therefore, cannot form the basis for an earlier priority date. See
20 C.F.R. § 656.32(a) (“The Certifying Officer in consultation with the Chief, Division of Foreign
Labor Certification may take steps to revoke an approved labor certification, if he/she finds the
certification was not justified.”)

> The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764, 766 (BIA 1988).
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In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS will
first examine whether the petitioner employed and paid the beneficiary during that period. If the
petitioner establishes by documentary evidence that he employed the beneficiary at a salary equal to
or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage. In the instant case, the petitioner submitted “receipts”
detailing cash payments made by the petitioner to the beneficiary. The receipts state that the
petitioner paid the beneficiary $1,675 for services rendered between January 20 and June 15, 2012.
The petitioner also submitted checks made out to the beneficiary by the petitioner in the amount of
$450 from June 23, 2012 through July 7, 2012. These amounts are less than the proffered wage, so
the petitioner must demonstrate its ability to pay the difference between the actual wage and the
proffered wage: $35,232 in 2012.

If the petitioner does not establish that he employed and paid the beneficiary an amount at least
equal to the proffered wage during that period, USCIS will next examine the net income figure
reflected on the petitioner’s federal income tax return, without consideration of depreciation or other
expenses. River St. Donuts, LLC v. Napolitano, 558 F.3d 111, 118 (1st Cir. 2009); Taco Especial v.
Napolitano, 696 F. Supp. 2d 873, 880 (E.D. Mich. 2010), aff’d, No. 10-1517 (6th Cir. Nov. 10,
2011). Reliance on federal income tax returns as a basis for determining a petitioner’s ability to pay
the proffered wage is well established by judicial precedent. Elatos Rest. Corp. v. Sava, 632 F.
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Haw., Ltd. v. Feldman, 736 F.2d
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532, 537 (N.D. Tex.
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080, 1084 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.
Supp. 647, 650 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

The petitioner is an individual. Therefore the individual’s adjusted gross income, assets and
liabilities are also considered as part of the petitioner’s ability to pay. Individuals report income and
expenses on their IRS Form 1040 federal tax return each year. Individuals must show that they can
cover their existing expenses as well as pay the proffered wage out of their adjusted gross income or
other available funds. In addition, individuals must show that they can sustain themselves and their
dependents. See Ubeda, 539 F. Supp. at 650.

In the instant case, the petitioner supports a family of five: himself, his sister, and his sister’s three
children. The petitioner’s tax returns states an Adjusted Gross Income (AGI) of $49,002 in 2011.
As noted by the director, if the petitioner paid the proffered wage out of this AGI, only $11,645
would remain to meet the household needs and expenses. In addition, the director noted that the
federal poverty guidelines establish that $22,350 is the level considered “impoverished” for a four
person household. The petitioner did not submit a list of household expenses, however, it is
extremely unlikely that the petitioner would have been able to support a family of five on $11,645
for that year.

The petitioner also submitted his bank statements covering the period from December 20, 2011
through July 19, 2012. As in the instant case, where the petitioner has not established its ability to
pay the proffered wage in the priority date year or in any subsequent year based on its adjusted gross
income (AGI), the proprietor’s statements must show an initial average annual balance, in the year
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of the priority date, exceeding the full proffered wage. Subsequent statements must show annual
average balances which increase each year after the priority date year by an amount exceeding the
difference between the proffered wage and the wages paid to the beneficiary. Here, the December
20, 2011 statement stated an ending balance of $1,641.55 and the highest end of statement balance
on any month’s statement was $2,562.63. The average balance is not sufficient to cover the
difference between the proffered wage and the wages paid to the beneficiary in 2012.

USCIS may consider evidence relevant to the petitioner’s financial ability that falls outside of his
adjusted gross income in its determination of the petitioner’s ability to pay the proffered wage. See
Sonegawa, 12 I&N Dec. at 614-15.> USCIS may consider such factors as any uncharacteristic
expenditures or losses incurred by the petitioner, whether the beneficiary is replacing a former
household worker or an outsourced service, or any other evidence that USCIS deems relevant to the
petitioner’s ability to pay the proffered wage. However, in the instant case, the petitioner submitted
no additional evidence of his ability to pay the proffered wage. Thus, assessing the totality of the
circumstances in this individual case, it is concluded that the petitioner has not established that he
had the continuing ability to pay the proffered wage.

On appeal, counsel focuses her attention on the letter submitted by the beneficiary stating that he
wishes to port to new employment. According to the American Competitiveness in the Twenty-First
Century Act of 2000 (AC21), an application for adjustment of status may be approved despite the
fact that the initial job offer is no longer valid. The language of AC21 states that the I-140 "shall
remain valid" with respect to a new job offer for purposes of the beneficiary's application for
adjustment of status despite the fact that he or she no longer intends to work for the petitioning entity
provided (1) the application for adjustment of status based upon the initial visa petition must have
been pending for more than 180 days and (2) the new job offer the new employer must be for a
"same or similar" job.

Furthermore, a plain reading of the phrase “will remain valid” suggests that the petition must be
valid prior to any consideration of whether or not the adjustment application was pending more than

3 The petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a
gross annual income of about $100,000. During the year in which the petition was filed in that case,
the petitioner changed business locations and paid rent on both the old and new locations for five
months. There were large moving costs and also a period of time when the petitioner was unable to
do regular business. The Regional Commissioner determined that the petitioner’s prospects for a
resumption of successful business operations were well established. The petitioner was a fashion
designer whose work had been featured in Time and Look magazines. Her clients included Miss
Universe, movie actresses, and society matrons. The petitioner’s clients had been included in the
lists of the best-dressed California women. The petitioner lectured on fashion design at design and
fashion shows throughout the United States and at colleges and universities in California. The
Regional Commissioner’s determination in Sonegawa was based in part on the petitioner’s sound
business reputation and outstanding reputation as a couturiere.
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180 days and/or the new position is the same or similar.* Section 106(c) states that the underlying I-
140 petition "shall remain valid with respect to a new job if the individual changes jobs or employers
if the new job is in the same or a similar occupational classification as the job for which the petition
was filed." Pub. L. No. 106-313, § 106(c), 114 Stat. 1251, 1254 (Oct. 17, 2000); § 204(j) of the Act,
8 U.S.C. § 1154(j). Thus, the statute simply permits the beneficiary to change jobs and remain
eligible to adjust based on a prior approved petition if the processing times reach or exceed 180 days.

Section 212(a)(5)(A)(iv) of the Act, 8 U.S.C. § 1182(a)(5)(A)(iv), states further:

Long Delayed Adjustment Applicants- A certification made under clause (i) with
respect to an individual whose petition is covered by section 204(j) shall remain valid
with respect to a new job accepted by the individual after the individual changes jobs
or employers if the new job is in the same or a similar occupational classification as
the job for which the certification was issued.

Statutory interpretation begins with the language of the statute itself. Pennsylvania Department of
Public Welfare v. Davenport, 495 U.S. 552 (1990). Statutory language must be given conclusive
weight unless the legislature expresses an intention to the contrary. Int'l. Brotherhood of Electrical
Workers, Local Union No. 474, AFL-CIO v. NLRB, 814 F.2d 697 (D.C. Cir. 1987). The plain
meaning of the statutory language should control except in rare cases in which a literal application of
the statute will produce a result demonstrably at odds with the intent of its drafters, in which case it
is the intention of the legislators, rather than the strict language, that controls. Samuels, Kramer &
Co. v. CIR, 930 F.2d 975 (2d Cir.), cert. denied, 112 S. Ct. 416 (1991).

There is no evidence that Congress intended to confer anything more than a benefit to beneficiaries
of long delayed adjustment applications. In other words, the plain language of the statute indicates
that Congress intended to provide the alien, as a "long delayed applicant for adjustment," with the
ability to change jobs if the individual's application for adjustment of status took 180 days or more to

* Furthermore, it would subvert the statutory scheme of the U.S. immigration laws to find that a
petition is valid when that petition was never approved or, even if it was approved, if it was filed on
behalf of an alien that was never entitled to the requested immigrant classification. The AAO will
not construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain
immigrant status simply by filing visa petitions and adjustment applications, thereby increasing
USCIS backlogs, in the hopes that the application might remain unadjudicated for 180 days. In a
case pertaining to the revocation of an I-140 petition, the Ninth Circuit Court of Appeals determined
that the government’s authority to revoke a Form I-140 petition under section 205 of the Act
survived portability under section 204(j) of the Act. Herrera v. USCIS, 571 F.3d 881 (9th Cir.
2009). Citing a 2005 AAO decision, the Ninth Circuit reasoned that in order to remain valid under
section 204(j) of the Act, the I-140 petition must have been valid from the start. The Ninth Circuit
stated that if the plaintiff’s argument prevailed, an alien who exercised portability would be shielded
from revocation, but an alien who remained with the petitioning employer would not share the same
immunity. The Ninth Circuit noted that it was not the intent of Congress to grant extra benefits to
those who changed jobs.
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process. Thus, the only possible meaning for the term “remains valid” was that the underlying
petition was approved and would not be invalidated by the fact that the job offer was no longer a
valid offer. See Matter of Al Wazzan, 25 1&N Dec. 359 (AAO 2010). The AAO concludes that is not
the case here, as the underlying petition’s approval has been revoked. Herrera v. USCIS, 571 F.3d at
881.

The petitioner submitted a letter from the beneficiary stating that he intended to own his own
housekeeping business so as to provide services for “numerous other housekeeping clients” that he
has serviced over a number of years. The letter does not indicate when he decided to start his own
business as opposed to working for the petitioner in a full-time capacity. As a result, the petitioner
must demonstrate its ability to pay the proffered wage from the priority date onward. As discussed
above, the petitioner has not submitted evidence demonstrating his ability to pay the proffered wage
at any time from the priority date onwards.

It is true that, absent revocation, the beneficiary would have been eligible for adjustment of status
with a new employer provided that "the new job is in the same or similar occupation as that for
which the petition was filed." However, critical to section 106(c) of AC21, the petition must be
"valid" to begin with if it is to "remain valid with respect to a new job." Section 204(j) of the Act,
8 U.S.C. § 1154(j) (emphasis added).” The petitioner failed to demonstrate that the petition was
valid at any point from the time of filing onwards. As a result, the beneficiary has no means of
porting to a different employer.

Beyond the decision of the director, it is also concluded that the petition is not supported by a bona
fide job offer. The job offer must be for a permanent and full-time position. See 20 C.F.R. §§ 656.3;
656.10(c)(10). DOL precedent establishes that full-time means at least 35 hours or more per week.
See Memo, Farmer, Admin. for Reg’l. Mngm’t., Div. of Foreign Labor Certification, DOL Field
Memo No. 48-94 (May 16, 1994). The evidence in the record demonstrates that the beneficiary has
been doing part-time work for the petitioner as well as numerous other clients for a period of years

> Furthermore, it would subvert the statutory scheme of the U.S. immigration laws to find that a
petition is valid when that petition was never approved or, even if it was approved, if it was filed on
behalf of an alien that was never entitled to the requested immigrant classification. We will not
construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain immigrant
status simply by filing visa petitions and adjustment applications, thereby increasing USCIS
backlogs, in the hopes that the application might remain unadjudicated for 180 days. In a case
pertaining to the revocation of an I-140 petition, the Ninth Circuit Court of Appeals determined that
the government’s authority to revoke a Form [-140 petition under section 205 of the Act survived
portability under section 204(j) of the Act. Herrera v. USCIS, 571 F.3d 881 (9" Cir. 2009). Citing a
2005 AAOQ decision, the Ninth Circuit reasoned that in order to remain valid under section 204(j) of
the Act, the I-140 petition must have been valid from the start. The Ninth Circuit stated that if the
plaintiff’s argument prevailed, an alien who exercised portability would be shielded from revocation,
but an alien who remained with the petitioning employer would not share the same immunity. The
Ninth Circuit noted that it was not the intent of Congress to grant extra benefits to those who
changed jobs.
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and that he reported the income realized from this employment on Schedule C of his IRS Form 1040.
Although the beneficiary submitted a statement that he intended to devote his time to the petitioner’s
household, there is no evidence in the record to demonstrate that the petitioner had full-time work
available for the beneficiary or that the beneficiary intended to give up his personal business.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, it is the petitioner's burden to establish
eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of
Otiende, 26 1&N Dec. 127, 128 (BIA 2013). The petitioner has not met that burden.

ORDER: The appeal is dismissed.



