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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The Director, Nebraska Service Center (director), denied the employment-based
immigrant visa petition. The petitioner appealed the decision to the Administrative Appeals Office
(AAO). The appeal will be dismissed.

The petitioner describes itself as a software/technology development business. It seeks to permanently
employ the beneficiary in the United States as a quality engineer. The petitioner requests classification
of the beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A).!

The petition is accompanied by an ETA Form 9089, Application for Permanent Employment
Certification, certified by the U.S. Department of Labor (DOL). The priority date of the petition,
which is the date the DOL accepted the labor certification for processing, is August 9, 2007. See 8
C.F.R. § 204.5(d).

The director’s decision denying the petition concludes that the beneficiary did not possess the
minimum experience required to perform the offered position by the priority date.

The record shows that the appeal is properly filed and makes a specific allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the
decision. Further elaboration of the procedural history will be made only as necessary.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted upon appeal.” '

The beneficiary must meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing's
Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971).

In evaluating the labor certification to determine the required qualifications for the position, U.S.
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor

' Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to
qualified immigrants who are capable of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in
the United States. Section 203(b)(3)(A)(ii)) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), grants
preference classification to qualified immigrants who hold baccalaureate degrees and are members
of the professions.

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B,
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal.
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at
1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret
the meaning of terms used to describe the requirements of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engineering of the labor certification.

In the instant case, the labor certification states that the offered position has the following minimum
requirements:

H.4. Education: Bachelors in Computer Science.

H.5. Training: None required.

H.6. Experience in the job offered: thirty-six months.

H.7.  Alternate field of study: Computer Management.

H.8. Alternate combination of education and experience: Master’s degree and one year of
experience.

H.9. Foreign educational equivalent: Accepted.

H.10. Experience in an alternate occupation: Yes. Software Engineer.

The record of proceeding includes a copy of the beneficiary’s statement of marks from a three-year

bachelors program at India, and a copy of the beneficiary’s degree and
statement of marks from a two-year masters of computer management program from the
India.

The petitioner provided two credential evaluations. The first evaluation, was performed by

i Mr. states that the beneficiary’s credentials are the
equivalent of a four-year bachelor’s degree and a one year master’s degree attained at regionally
accredited colleges or universities in the United States. He notes that there are some one-year
masters programs in Information Management and Information Sciences in the United States. The
next evaluation was performed by __ PhD. of _ Professor opines
that the beneficiary has the equivalent of a masters degree in information systems from a regionally
accredited university in the United States. He supports this conclusion by stating that there are some
programs in the United States where a student can combine undergraduate and graduate courses,
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thereby attaining a bachelor and master’s degree in five years. Professor does not explain
how the beneficiary’s studies compared to such programs. He also stated that many universities
would consider the beneficiary to have the equivalent of a master’s degree. However, implicit in this
statement is that the beneficiary’s credentials would not be universally accepted as the equivalent of
a master’s degree awarded by a university in the United States. USCIS may, in its discretion, use as
advisory opinions statements submitted as expert testimony. However, where an opinion is not in
accord with other information or is in any way questionable, the Service is not required to accept or
may give less weight to that evidence. Matter of Caron International, 19 1&N Dec. 791 (Comm’r
1988); Matter of Sea, Inc., 19 I&N Dec. 817 (Comm’r 1988). See also Matter of D-R-, 25 1&N Dec.
445 (BIA 2011)(expert witness testimony may be given different weight depending on the extent of
the expert’s qualifications or the relevance, reliability, and probative value of the testimony).

Therefore, the AAO has reviewed the Electronic Database for Global Education (EDGE) created by
the American Association of Collegiate Registrars and Admissions Officers (AACRAO). According
to its website, www.aacrao.org, AACRAO is “a nonprofit, voluntary, professional association of
more than 11,000 higher education admissions and registration professionals who represent more
than 2,600 institutions and agencies in the United States and in over 40 countries around the world.”
http://www.aacrao.org/About-AACRAO.aspx (accessed October 1, 2012). Its mission “is to serve
and advance higher education by providing leadership in academic and enrollment services.” Id.
According to the registration page for EDGE, EDGE is “a web-based resource for the evaluation of
foreign educational credentials.”  http://edge.aacrao.org/info.php (accessed October 1, 2012).
Authors for EDGE work with a publication consultant and a Council Liaison with AACRAO's
National Council on the Evaluation of Foreign Educational Credentials.” If placement
recommendations are included, the Council Liaison works with the author to give feedback and the
publication is subject to final review by the entire Council. Id. USCIS considers EDGE to be a
reliable, peer-reviewed source of information about foreign credentials equivalencies.*

3 See An Author's Guide to Creating AACRAO International Publications available at
http://www.aacrao.org/Libraries/Publications_Documents/GUIDE_TO_CREATING_INTERNATIO
NAL_PUBLICATIONS_1.sflb.ashx.

* In Confluence Intern., Inc. v. Holder, 2009 WL 825793 (D.Minn. March 27, 2009), the court
determined that the AAO provided a rational explanation for its reliance on information provided by
AACRAO to support its decision. In Tisco Group, Inc. v. Napolitano, 2010 WL 3464314
(E.D.Mich. August 30, 2010), the court found that USCIS had properly weighed the evaluations
submitted and the information obtained from EDGE to conclude that the alien’s three-year foreign
“baccalaureate” and foreign “Master’s” degree were only comparable to a U.S. bachelor’s degree.
In Sunshine Rehab Services, Inc. 2010 WL 3325442 (E.D.Mich. August 20, 2010), the court upheld
a USCIS determination that the alien’s three-year bachelor’s degree was not a foreign equivalent
degree to a U.S. bachelor’s degree. Specifically, the court concluded that USCIS was entitled to
prefer the information in EDGE and did not abuse its discretion in reaching its conclusion. The
court also noted that the labor certification itself required a degree and did not allow for the
combination of education and experience.
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According to EDGE, the beneficiary possesses the equivalent of a bachelor’s degree awarded from a
college or university in the United States. On appeal, the petitioner maintains that the beneficiary
holds the equivalent of a master’s degree from a university in the United States, and is only required
to have one year of experience under the terms of the labor certification. As shown above, this is not
correct.

Indeed, in response to the AAO’s June 27, 2013 Request for Evidence (RFE) the petitioner conceded
that the beneficiary did not possess the equivalent of a master’s degree.

Thus, in order to qualify under the terms of the labor certification, the petitioner must show that
beneficiary possesses thirty-six months of experience in the proffered job of quality engineer or in
the related occupation of software engineer.

The labor certification states that the beneficiary has gained experience as a software engineer, with

California, from January 2, 2006, to May 19, 2006; as a software developer,
with _ India, from July 1, 2002, to July 4, 2003; and, as a
software engineer with ) India, from October 13, 1999, to March
19, 2001. No other experience is listed.” The beneficiary signed the labor certification under a
declaration that the contents are true and correct under penalty of perjury.

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) states:

Any requirements of training or experience for skilled workers, professionals, or other
workers must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer, and a description of the training received or
the experience of the alien.

The record contains the experience letters substantiating employment with

for seventeen months; from for twelve months; and, for four
months. Thus the record contains evidence that the beneficiary had thirty-three months of
experience as of the priority date.

In response to the AAO’s RFE, the petitioner states that the beneficiary has adequate experience if
the AAO considers the beneficiary’s employment with the petitioner claimed on the ETA Form
9089.

Representations made on the certified ETA Form 9089, which is signed by both the petitioner and
the beneficiary under penalty of perjury, clearly indicate that the beneficiary’s experience with the
petitioner cannot be used to qualify the beneficiary for the certified position. In response to
question J.21, which asks, “Did the alien gain any of the qualifying experience with the employer in

> The beneficiary also listed her experience with the petitioner, beginning on May 22, 2006.

However, experience gained with the petitioner will not be considered. See 20 C.F.R. § 656.17.
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a position substantially comparable to the job opportunity requested?,” the petitioner answered “no.”
In general, if the answer to question J.21 is “no,” then the experience with the employer may be used
by the beneficiary to qualify for the proffered position if the position was not substantially
comparable and the terms of the ETA Form 9089 at H.10 provide that applicants can qualify
through an alternate occupation. Here, the beneficiary indicates in response to question K.1. that her
position with the petitioner was as a Quality Engineer, and the job duties are the same duties as the
position offered. Therefore, the experience gained with the petitioner was in the position offered and
is substantially comparable as she was performing the same job duties more than 50 percent of the
time. According to DOL regulations, therefore, the petitioner cannot rely on this experience for the
beneficiary to qualify for the proffered position.

The AAO affirms the director’s decision that the petitioner failed to establish that the beneficiary
met the minimum requirements of the offered position set forth on the labor certification as of the
priority date. Therefore, the beneficiary does not qualify for classification as a professional or skilled
worker under section 203(b)(3)(A) of the Act.

ORDER: The appeal is dismissed.



