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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center. The
subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now
before the AAO on a motion to reopen/reconsider. The motion will be granted, the previous decision of
the AAO will be affirmed, and the petition will be denied.

The petitioner is a furniture repair service. It seeks to employ the beneficiary permanently in the
United States as a furniture technician. As required by statute, the petition is accompanied by an
ETA Form 9089, Application for Permanent Employment Certification, approved by the United
States Department of Labor (DOL). The director determined that the petitioner had not established
that it had the continuing ability to pay the beneficiary the proffered wage beginning on the priority
date of the visa petition. The director denied the petition accordingly.

The record shows that the motion to reconsider is properly filed pursuant to 8 C.F.R. § 103.5(a)(3)
and timely and makes a specific allegation of error through misapplication of law or policy. The
~ procedural history in this case is documented by the record and incorporated into the decision.
Further elaboration of the procedural history will be made only as necessary. '

As set forth in the director’s April 22, 2009 denial, an issue in this case was whether or not the

petitioner has the ability to pay the proffered wage as of the priority date and continuing until the

beneficiary obtains lawful permanent residence. On appeal, the AAO found that the petitioner

~ established its ability to pay the proffered wage as of the priority date onwards. However, the AAO
dismissed the appeal because the petitioner did not establish the beneficiary’s qualifications for the

- job offered, specifically that the beneficiary had the requisite training for the position as of the
priority date.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The beneficiary must meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s
Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971).

In evaluating the labor certification to determine the required qualifications for the position, U.S.
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor
may it impose additional requirements. See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983);
KRK. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
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Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret
the meaning of terms used to describe the requirements of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification).” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engineering of the labor certification.

In the instant case, the labor certification states that the offered position has the following minimum
requirements:

H.4. Education: High School.

H.5. Training: 24 Months.

H.6. Experience in the job offered: 24 Months.

H.7.  Alternate field of study: None accepted.

H.8. Alternate combination of education and experience: None accepted.

H.9. Foreign educational equivalent: Accepted.

H.10. Experience in an alternate occupation: None accepted.

H.14. Specific skills or other requirements: Able to match & create deep rich colors, create faux,
glazed and splattered finishes, use sandpaper and compound to raise and lower sheen, and
bring a dull finish to life. Understand wood finish furniture, color mixing and matching
finishes.

The labor certification also states that the beneficiary qualifies for the offered position based on
experience as a furniture technician with the petitioner from February 14, 2003 until March 18, 2008
and experience as a furniture technician with in Maryland from
September 4, 2000 until February 6, 2005. No other experience is listed. The beneficiary signed the
labor certification under a declaration that the contents are true and correct under penalty of perjury.

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) states:

Any requirements of training or experience for skilled workers, professionals, or other
workers must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer, and a description of the training received or
the experience of the alien.

On June 24, 2013, the AAO found the original experience letter from dated July 22,
2008 and the second letter dated February 11, 2013 were inconsistent. Specifically, the first letter
provided that the beneficiary was merely employed as a furniture technician from September 2000 to
February 2005. In the second letter, however, Mr. i claimed that the beneficiary was trained
and employed as a furniture technician from September 2000 to February 2005. The February 11,
2013 letter did not provide the specific dates of the beneficiary’s training or the dates on which he
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was actually working and gaining experience in the proffered position. Additionally, the record
contained no independent objective evidence supporting Mr. claims.

Thus, based on a review of the record at hand, the AAO found it more likely than not, that the
beneficiary did not complete 24 months of training as required in the ETA Form 9089 as of the
priority date. The second letter from Mr. appears to merely correct a deficiency noted by
the AAO in the record. A petitioner may not make material changes to a petition in an effort to make
a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176
(Assoc. Comm’r 1988). |

On motion, the petitioner submitted a notarized letter from

letterhead stating that the company trained the beneficiary as a furniture technician from
September 2000 until October 2003. Based on this evidence, we find it more likely than not that the
beneficiary has received 37 months of paid training as a furniture-technician.

On February 14, 2003, the beneficiary began working part-time for the petitioner as a furniture
technician, as indicated on the ETA Form 9089, which the petitioner and the beneficiary signed
under penalty of perjury on May 8, 2008. Further, representations made on the certified ETA Form
9089 clearly indicate that the beneficiary’s experience with the petitioner or experience in an
alternate occupation cannot be used to qualify the beneficiary for the certified position.'

120 C.F.R. § 656.17 states:

(h) Job duties and requirements. (1) The job opportunity’s requirements, unless
adequately documented as arising from business necessity, must be those normally
required for the occupation

(4)(i) Alternative experience requirements must be substantially equivalent to the
primary requirements of the job opportunity for which certification is sought; and

(i) If the alien beneficiary already is employed by the employer, and the alien
does not meet the primary job requirements and only potentially qualifies for
the job by virtue of the employer’s alternative requirements, certification will
be denied unless the application states that any suitable combination of
education, training, or experience is acceptable.

(ii) Actual minimum requirements. DOL will evaluate the employer’s actual
minimum requirements in accordance with this paragraph (i).

(1) The job requirements, as described, must represent the employer’s actual
minimum requirements for the job opportunity.

(2) The employer must not have hired workers with less training or experience for
jobs substantially comparable to that involved in the job opportunity.
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Specifically, the petitioner indicates that questions J.19 and J.20, which ask about experience in an
alternate occupation, are not applicable. In response to question J.21, which asks, “Did the alien
gain any of the qualifying experience with the employer in a position substantially comparable to the
job opportunity requested?,” the petitioner answered “no.” The petitioner specifically indicates in
response to question H.5 that 24 months of training in the job offered are required and in response to
question H.6 that 24 months of experience in the job offered are required and in response to question
H.10 that experience in an alternate occupation is not acceptable. In general, if the answer to
question J.21 is no, then the experience with the employer may be used by the beneficiary to qualify
for the proffered position if the position was not substantially comparable” and the terms of the ETA
Form 9089 at question H.10 provide that applicants can qualify through an alternate occupation.

(3) If the alien beneficiary already is employed by the employer, in considering
whether the job requirements represent the employer’s actual minimums, DOL will
review the training and experience possessed by the alien beneficiary at the time of
hiring by the employer, including as a contract employee. The employer cannot
require domestic worker applicants to possess training and/or experience beyond what
the alien possessed at the time of hire unless:

(1) The alien gained the experience while working for the employer, including
as a contract employee, in a position not substantially comparable to the
position for which certification is being sought, or

(ii) The employer can demonstrate that it is no longer feasible to train a
worker to qualify for the position.

(4) In evaluating whether the alien beneficiary satisfies the employer’s actual
minimum requirements, DOL will not consider any education or training obtained by
the alien beneficiary at the employer’s expense unless the employer offers similar
training to domestic worker applicants.

(5) For purposes of this paragraph (i):

(i) The term ‘‘employer’’ means an entity with the same Federal Employer
Identification Number (FEIN), provided it meets the definition of an employer
at § 656.3.

(i) A ‘‘substantially comparable’’ job or position means a job or position
requiring performance of the same job duties more than 50 percent of the
time. This requirement can be documented by furnishing position
descriptions, the percentage of time spent on the various duties, organization
charts, and payroll records.

2 A definition of “substantially comparable™ is found at 20 C.F.R. § 656.17:

5) For purposes of this paragraph (i):
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Here, the beneficiary indicates in response to question K.1. that his position with the petitioner was
as a furniture technician. Therefore, the experience gained with the petitioner was in the position
offered and is substantially comparable as he was performing the same job duties more than 50
percent of the time. According to DOL regulations, therefore, the petitioner cannot rely on this
experience for the beneficiary to qualify for the proffered position. Additionally, as the terms of the
labor certification supporting the instant I-140 petition do not permit consideration of experience in
an alternate occupation, and the beneficiary’s experience with the petitioner was in the position
offered, the experience may not be used to qualify the beneficiary for the proffered position. Since
the beneficiary began working for the petitioner on February 14, 2003, any work experience gained
through employment with another company as a furniture technician after that date cannot be
considered in the instant petition per 20 C.F.R. § 656.17(i)(3).>

Therefore, based on . i letters and the beneficiary’s employment with the petitioner
beginning on February 14, 2003, we find it more likely than not that the beneficiary possessed more
than 24 months of requisite training and no work experience in the job offered as of the priority date.
Therefore, the beneficiary does not qualify for classification as a professional or skilled worker
under section 203(b)(3)(A) of the Act.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). The petitioner has not met that burden.

ORDER: The motion to reconsider is granted and the decision of the AAO dated June 25, 2013
is affirmed. The petition is denied.

(11) A ‘‘substantially comparable’’ job or position means a job or position
requiring performance of the same job duties more than 50 percent of the
time. This requirement can be documented by furnishing position
descriptions, the percentage of time spent on the various duties, organization
charts, and payroll records.

3 If the alien beneficiary already is employed by the employer, in considering whether the job
requirements represent the employer’s actual minimums, DOL will review the training and
experience possessed by the alien beneficiary at the time of hiring by the employer, including as a
contract employee. 20 C.F.R. § 656.17(i)(2) states: The employer must not have hired workers with
less training or experience for jobs substantially comparable to that involved in the job opportunity.



