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Date: SEP 0 6 2013 Office: TEXAS SERVICE CENTER 

INRE: 

tr;s. J)eparfinell~ of HoiiJ.~.~~ se¢11.0,9' 
U.S. Citizenship. and Iiill'Iiigration Services 
Administrative Appeals Office (AAO) 
20 M~chusetts Ave., N.W., MS 2090 
Washington, pc 20529-2090 

U.S. Citizenship 
and IIIlfiligration 
Services 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional pursuant to Section 
203(b )(3) of the Immigration and N&tionality Act, 8 U.S.C. § 1153(b )(3) 

ON BEHALf OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Adnlinisttative AppeaJs Office (AAO) in your case. 

!his is a nofi.,precedent decision. The AAO does not announce new constructions of law nor ~~<lbU.sb agency 
policy through non-precedent decisions. Ifyou believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a moti.on to reconsider of a 
motion lO reopen, respectively, Any motion must be filed on a Notice of Appeal or Motion (Fonn I-290B) 
within 33 days of the date of this decision. Please reView tbe Form I-290B instructions at 
http:lfwww.uscis.gov/forms for the la:test infol"lll.~tioll 011 fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not til~~ motion directly with the AAO. 

Tb_ank you, 

/~(¥ 
Ron Rosenberg 
Chief, Administrative Appei!ls Qf.fice 

www;osciS;gov ..... . . , ... . · .. · _,-__ , __ .. 
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NON~PR$CE_DENT DECISION 

~UISCI)SSION: The prefereq~e visa petition was denied by the Director, Texas Set;Vi~ Center. 
The petitioner appealed to th~ A~inistrativ~ Appeals Office (AAO). The director's dec:isiQn was 
withdtawn and the m.a:tter was remanded t6 the director for issuance of a new decision. The director 
subse'quently denied the petition due to aband~~ent, and certified the mtitter to the AA0.1 'The appeai 
will Pe dismissed. . 

The petitioner is a rest;:turant. . It seeks to employ the beneficiary permanently in the United States as 
a cook. As requited by st~ttite, the. petition is ac~ompM{ed by an EfA Form 9089, Application for 
Permane11t .Employment Certification, approved by the United. States Department of Labor (DOL). 
Tbe dire~tPr c:letemii11ed that the petitioner had not established that itbad the coQ.Jtnuing ability to 
pa:y the beneficiary t.be. proffered wage beginning on the priority date of the· visa petition, The 
director denied the .petition a~corqipgly. Qp ~ovember 8, 2011, the MO withdtew the. director's 
decision and remanded the case. to the directo.f . . Altho~gh the AAO deteimined that the petitioner 
had demonstrated itsability to pay theptof{ered wagein 4007, tbe MO -found that the petition was 
not approv(lbie a$ the labor certification lacked the beneficiary's, the preparer'.~ ~d thepetitioner's 
ofigimd sigt!atlues, . and the petitioner did not establish that the benefici~r.y -met the . required 

1 Certification.s by fieid oftlc.e or service center directors may be made to the AAO "wh¢n ;:t· case 
involves an unusually complex or novel iss~e of law or fact.'~ 8 C.F.R. § 103.4(a)(l) . 

. ' . ·- .. . -·· . , . · - . _/. . 

The' regulation at 8 C.F.R. § 103.4(a)(4) states as follows1 "Initig[ d¢c;ision, A case within .the 
appellate jurisdiction of the Associate Commissioner, Examinations, o:r for wbi~b there is 110 appeal 
ptocedute may be certified only after an initial decision.;' The following subsection of that sam~ 
regulation stat~s as follows; "Cettificg#on to [MOJ. A qtse described in paragtaph (a:)(4) of this 
secti~n may be certified to the [AAO]." 8 C.F.R. § 103.4(a)(5). ·· · · · 

Tb~ MO'.s j~ri§dictioD.. is limited to the authority specifically granted to ir-by the Secretary of the 
· United States DepartmentofUoroeland Security. See bH:S Delegation No. 0150,1 (HfectiveMar~h 

1, 2003); 'see also 8 C.F.R. § 2,1 (2005 ed} ;rursu(lnt to that deiegation, the AAO's jurisdiction is 
li.mited to those ma:ftets described at 8 C.F.R. § 103.i(t)(3)(iii) (as in effect on February 28, 2003): 

.See {?liS Delegation Number 0150.1(U).supra; 8C.ER. .. § 103.3(a)(iv) (2005 ed.). ·.. · · 

·i .. .. .. . 
TJ!e regulation at 8- C.F.R. § 103.1(f)(3)(lii) (as in effect on Februa.ry Z8, 200~) statesJ.n pertinent 
part: ' · · · · 

(ii.i) Appellate Authorities. In addition, · the Associate Commissioner for 
Exa~~nati_ons exercises appelliite jurisdiction over dedsioils on~ · 

(B) Petitions for i.mriligtant visa,classificati.on. based on employment or as a special 
iniroigrant or_ entrepreneur under Sees. 204.5 and. 204.6 of this chapter except when 
the d~ntal of the petition is based upon .lack of a ce-rtification by the Secret'!rY of 
Labor under section 212(a)(5)(A) of the Act; · 

P~r.~1,1ant to the delegation cited above, the AAO exercises the appellate jurisdiction formerly­
exercised by tb:e As.sociate Commissioner for Examinations. 
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qualifications stated on the labor certification.. Th~ AAO noted that there wete discrep·a.ncies in the 
documentation the petitioner provided to establish the ben~ficiary; s experienc~. In ils remand 
de~ision, the AA(linstructed the director to request any addition~! evidence eonsidered pertinent; to 
provide tbe petitioner a reasonable period of time to. be det.eflili.ned by tl)e director to submit a 

· response; and; .upon_ receipt of all the evidenee, review the entire record a.nd e_pter a new decision, 
which, if adverse to the petitioner, was to be certified to the Admfuistrative Appeals Office for review. ·· 

. . . 

On M(ly 25, 2(l12, the director issued a request for evidence (RFE) to clarify discrepancies in the 
documentat.ion tJ;u~ petitioner had provided to establish the beneficiary's qualifications. The director 
also · re.quested ·that the petitionersubmit the ETA Form -9089 with the benef.iciacy's, the preparer' s · 
and the petitioner's original signamres, as fu~se were missing ftom the original ETA fot:m 9089. In 
)lddition the director requested evidepce to establi.sb that the petitioner had the ability · to pay tbe 
proffered wage from .2007 and continuing through 2011; c:tnd requested the petitioner's complete tax 
returns for t_b,.ese years. The director requested that the infoqna,tion be provided within 84 days (87 
days if the RFE was received by rneiil), and notified the petitioner that fail11re to do so may result in 

. denial of the petition. 

The procedural history in this case is doCtirtlented by the record and incorporated into the decision. 
Further elaboration ofthe procec,hual history will be made only as n_ece~sary. .. 

The director noted that as of June 21, 2013, tbe rec6rd did not reflect receipt of a response to tb.~ 
direc~or'~ RFE. Therefore, the director denied the-petition for ah@donmentand certified the adverse 
decision to the AAQ, · · 

The petitioner was provided 84 days (twelve weeJ,cs) ·to pro~ide a response to the director's RFE. 
Three <:J,dditional days were provided because the request for evidence was sentto the petitioner by 
maiL The reql!est {or evidence was issued on May 25, 2012. The response was due oil AugtiSt 21, 
201~, including tlle ~dditional three days. The record does not reflect ·receipt of a r.e~ponse from the 

. petitioner. · 

The re~lation at 8 C.P.R.§ 103.2(b)(8) states the followipg: 

Except as otherwise provided in this chapter, in .other instan<:;es where there is no · 
evidence of ineligibility, and initial evidence or eligibility i!lionnation is missing or 

· [USCISJ fii19s that the evidence submitted either does not ft!lly establish eligibility 
for tbe requestecf b.enefit or raises underlying questions regarding eligibility, [US CIS] 
shall request the missing initial evidence, and may request ad4itional evidence. , .. In 
such cases, .the applicant or petitioner shall be given 12 weeks to respond to a request 
for evidence. Additional time may not be gr;~Jlted. · · 

Additionally, the regulation at 8 C.F .R. § I 03.2(b )(13) states the . follomng: ''Effect offallure to 
respond to a request for evidence or appe(!.rance. . If · all requested initial evigence l:l.nd req11ested 
additional evidence is .not Submitted by the· required date, the application or petition shaU .be 
considered abcmdon:ed and, accordingly, shall be denied." · · 
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The regulations are dear tha.t failure to respond to a request for evidence shall result in the 
application or petition being considered abancl.onecl and denied. Denials for abandonrtlent cannot be 
appealed. 8 C.P.R. § 103.2(b )(15). 

ORDER: The appeal is dismissecl.. The director's decision to deny the petition for aband.omnent ts 
affirmed. 


