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DISCUSSION: The employment-based visa petition was denied by the Director, Texas Service
Center (director). The subsequent appeal was dismissed by the Administrative Appeals Office
(AAO). The matter is now before the AAO on a motion to reconsider. The motion will be
dismissed. The petition will remain denied.

The petitioner describes itself as a software development and computer consulting business. It seeks to
permanently employ the beneficiary in the United States as a programmer analyst. The petitioner
requests classification of the beneficiary as a professional or skilled worker pursuant to section
203(b)(3)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). As required
by statute, the petition is accompanied by a Form ETA 750, Application for Alien Employment
Certification, approved by the United States Department of Labor (DOL). The director concluded
that the beneficiary did not possess a U.S. bachelor’s degree or foreign equivalent as required by the
terms of the labor certification and denied the petition accordingly. The AAO affirmed the director’s
decision. Beyond the decision of the director, the AAO also concluded that the petitioner had failed
to establish the continuing ability to pay the beneficiary the proffered wage beginning on the priority
date of the visa petition.

A motion to reconsider must state the reasons for reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was based on an incorrect application of law or
Service policy. A motion to reconsider a decision on an application or petition must, when filed, also
establish that the decision was incorrect based on the evidence of record at the time of the initial
decision. 8 C.F.R. § 103.5(a)(3).

Counsel stated on motion that the petitioner “intended to permit a combination of education and
experience equating to a bachelor’s degree” despite the fact that the petitioner specifically stated on
the labor certification that the offered job required four years of college and a bachelor’s degree in
engineering, math, or computer science. However, counsel does not cite any authority that
empowers USCIS to ignore a term of the labor certification. See Madany v. Smith, 696 F.2d 1008
(D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). The assertions of counsel
will not satisfy the petitioner's burden of proof. The assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 1&N Dec. 1 (BIA
1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Therefore, this cannot be
considered a proper basis for a motion to reconsider.

Counsel also stated on motion that it was “a clear abuse of process” for the AAO to have based its
decision to dismiss the appeal in part on a determination regarding the petitioner’s ability to pay the
proffered wage. However, counsel did not discuss the fact that the AAQ’s de novo authority is well
recognized by the federal courts. An application or petition that fails to comply with the technical
requirements of the law may be denied by the AAO even if the Service Center does not identify all
of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229
F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v.
DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo
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basis). Therefore, this cannot be considered a proper basis for a motion to reconsider. The AAO
further notes that the petitioner failed to submit any additional evidence of its ability to pay the
proffered wage on motion.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With
the current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion to reconsider is dismissed. The petition remains denied.



