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bATE: SEP 2 7 2013 

INRE: Petitioner: 
Beneficiary: 

U.S, Departlne.nt 9f .l{om~lanli Se~u.rit)'. 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusc:tts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizens~ip 
and Immigration 
Services · 

OFFICE: NEBRASKA SERVICE CENTER FILE: 

PETitiON:. Immigrant Petition for Alien Worker as an Other, Unskilled Worker Pu,rsU.ailt to Section 
203(b)(3)(A)(iii) of the Immigtatlon ano. Nati()m!.lity Act, 8 U.S.C. § 1153(b)(3)(A){iii) 

ON 13EHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision ofthe Adriiinistra~ive Appeals Office (AAO) in your case. 

This is a non-precedent <Jecision. The AAO does not announce new constructions of law nor establish agency 
policy through non~precedent deei~ions. If you believe the AAO incorrectly applied current law or poliey to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider ot a 
motion to reopen, respectively . . Any motion must be filed on a Notice of Appeal or Motion (Form I "Z90B) 
within 33 days of the date : of this decision. Please review the Form I-290B instructions at 
http:Jjwww.uscis.gov_lfor~s for the latest information on fee, tiling locatiQii, and ot.her requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCUSSION: The preference visa petition was initially denied by the Director, Nebraska Service 
Center and came before the Administration Appeals Office (AAO) op appeal. The director's decision 
was affirmed and the appeal was dismissed by the AAO on Noyember ZZ, 2010, The petitioner filed 
a motion to reopep and motion to reconsider the AAO;s decision, which the AAO dismissed on July 
21, 2012. ·The petitioner subsequently filed a secoD.d motion to reopen and motion to reconsider, 
which the AAOdismissed on March 29, 2013. The matter is now before the AAO on a third motion 
to reopep arid a motion to reconsider. -The motion will be granted. The pre vi otis decisions of tb<:! · 
AAO, dated November 22, 2010; July 21, '2012, and Marcil 29, 2013 will be affirmed, and the petition 
will remain denied. 

The petitioner describes itself as ap elderly care home. It seeks to employ the beneficiary 
permanently in the United States as a care .giver. As required by S.t(!.tute, the petition is accompanied 
by a Form -ETA 750, Application for Alien Employment Certification (labor certification); approved 
by the United States Dep~ment ofL~bor . (DOL). As set forth in the director's decision issued On 
January 14, 2009, the director determined th_at the petitioner had pot es.tablished that it had the ability 
to pay the beneficiary's proffered wage from the priority date onward. The d_irector denied the 
petition accordingly. The petitioner appealed the director's deciSion to the AAQ. The AAO 
affirmed the director's decision on November 42, 2010, and further concluded that the beneficiary had 
not met the training requirements of the Form ETA 750. The petitioner then filed a motion to reopen 
and motion to reconsider that decision, which the AAO dismisSed on July 21, 2012. The petitioner 
then filed a second motion to reopen a.nd motion to reconsider the July 21, 2012 decision, whiCh the 
AAO dismissed on March 29, 2013. 

The AAO conducts appellate review on crde novo basis. See S()ltane v. DOJ, ~81 F.~d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
proped y S\lbm_itted upon appeal or motion.1

_ 

The issues on the · instant motion include: (1) whether the petitioner had the ability to pay the 
proffered wage in 2003, 2004, and 200.5; (2) whether the labor certification req\lired three months of 
"apprenticeship" training; and (3) if it is determined that the labor certification required this training, 
whether the beneficiary met this reqoireme~nt prior to the priority date. 

Ability to pay the proffered wage 

The petitioner rnust establish its ability to pay the proffered wage as of the priority date and 
continuing until the beneficiary obtains lawful permane;Q.t residence. See S C.P.R. § 204.5(g)(2). The 
priority date of the instant case is March 14, 2003, and the proffered wage is $20,800.00 per year. 

In determining the petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the 
petitioner has· not paid the beneficiary the full proffered wage each year, USCIS will next examine 
whether the petitioner . had sufficient net income or net quren~ as.sets to pay the difference between 

1 The submissiop of additional evidence on appeal is allowed by the irtstructions to the Fon:n I-290B, 
·· which are incorporated into the regulations by the regulation at 8 C.P.R.§ 103.2(a)(1). 
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the wage paid, if any, and the proffered wage. 2 If the petitioner's net income or net ctirrent assets· is 
not sufficient to demonstrate the petitioner's .ability to pay fue proffered wage, USCIS may also 
consider the overall magnitude of the petitioner's business activities. See Matter ofSonegawa, 12 
I&N Oec. 612 (Reg'l Comm'r 1967). 

In the instant case,. the record does not demonstrate that the petitioner employeQ the beneficiary in 2003, 
2004·, QJ 2005.3 The petitioner's net income for 2003, 2004, and 200§ consisted of $871.00,4 

$6,056.00,5 and $18;448.00, respective.ly, which are amounts less than the proffered Wage; The 
petitioner's tax returns demonstrate net current assets6 for 2003, 20()4, and 2005 of $4,575.00, 
$4,587.00, and ($261.00), which are amounts less than the proffered wage.7 

· Ftuiher, tbe petitioner 
failed ·to establish that factors similar to Sonegawa existed in the instant case which would -permit a 

2 Set? River Street Donuts, LLC V. Napolitano, 558 F.3d 111 (1st Cir. 2009); E_latos Restaurant Corp. 
v; Sava, 632 F. Supp, 1049; 1054 (S.D.N.Y. 19~6); iongatapu .Woodcraft Hawaii, Ltd. v. Feldman, 
7~6 F;Zd-1305 (9th Cir. 1984)); Chi·Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. TexaS 
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 .(S.D:N.Y. 198$); Ubeda v. P(llmer, 539 F. Supp. 
647 (Ji.U). Ul. 1.982), a.ff'd, 703 F.2d 571 (7th Cir. 1983); artd Taco Especial v. N_apolita_no, 696. F. 
Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-151.7 (6th Cir. filed Nov. 10, 2011). . 
3 The AAO noted in its March 29, 2013 decision that the benefi~i_ary's Forin G-325A stated that he 
wa.s employeQ by the petitioner since September 2002, but counsel for the ·petitio11er ~tates that this 
employment began in 2003. Counsel for the petitioner did .riot address this discrepancy in the inst&nt 
motion. 
4 Where lll1 S corporation's income is exclusively from a trade or bu_siness, U:SCJS considers net income 
to be the figtire for ordinary i_nfQI!le, ~hown on line 21 ofpage on.e of the petitioner's IRS Form ll40S. 
However, where an S corporation. has in.come, credits, Qeduction!i or other adjustments from sources 
other than a trade or business, they are reported on Schedule K. If. th_e Schec;lu.le K has relevant entri~s 
for additional in~me, credits, deductions or other adjuStments, net income is found on line 2.~ for 2003 
and line 17e fot 2004~ See Instructions for Form 1120S, at http://www.its.gov/pub/ifs-pdf/i1120s.pdf 
(accessed September 4, 2013) (indicating that Schedule I< i_s . a. swrunary schedule of all shareholders' 
sbi:lfeS of the corporation; s income, deductions, credits, etc.). B.ec;ause the petitioner had additional 
deductions shoWI) on its Schedule K for 2003 and 2004, the petitioner's net income is founQ on 
Schedule K of its tax returns for these years. The petitioner's net income figure for ·200~ are ta.ken 
fromli.ne 21 of Form1120S. · · 
5 Seen. 4. . 
6

. Net c.tment assets a.fe the difference between the petitioner' s· .current assets cmd current liabilities. 
A-ccording to. Barron's Dictionqry of Accounting terms 117 (3rd ed. 2000), "current assets" consist 
of items having (in most ·cases) a life of one year or less, such as cash, marketable securities; 

. 'inventory and prepa_id expenses. ·~cUrrent liabilities" ate obligations payable (in most cases) within 
one year, such accounts payable, short-terin notes payable, and accrued expen.ses (such as taxes and 
s&laries). _!4. at 118. A corporation's year-end currenfassets are shown on Schedule L of Form 

. 1120S,, lines 1 through 6. lts -year.-end current liabilities are shownon. Schedule L, lines 16 tbrough 
. 18; . ' ' ' 
7 The director detelJllined that the petitioner has _ established its ability to pay tb,e proffered wage in 
2006 and 2007. · 
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conch,rsign that the petitioner had the ability to pay the proffered wage despite its shortfalls in wages 
paid to the beneficiary, net income and net current assets. 

Counsel for the petitioner has asserted that the petitioner's owner's person~ assets demonstrate the 
petitioner's ability to pay the proffered wage. However, the MO has previously held that because a 
corporation is a separate and distinct legal entity from Its owners and shareholders, the assets of its 
shareholders or of other enterpriSes or corporations cannot be coMidered in Q~termining the petitioning 
corporation's ability to pay the proffered wage. See Matter of Aphrodite Investments, Ltd., 17l&N Dec. 
530 (Coinm'r 1980). li1 a similar case, the cowt in Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. 
Sept. 18, 2003) stated, "nothing in the governing regulation, 8 C.F.R. § 204.5, permits [USCIS] to 
consider the financi~ resources of individuals or entities who have no legal obligation to pay the wage." 
Counsel has iiot provided any citations to case law or other relevant material that would support the 
AAO's consideration of a shareholder's personal assets in this m.~tter. Therefore, the AAO will not 
consi4er the petitioner's owner's personal assets toward establishing the petitioner's ability to pay the 
·proffered wage. 

Accordingly,after careful consideration· of the totality of the circumstances, the petitioner l1as failed to 
establish its continuing ability to pay the proffered wage to the benefiCiary from the priority date 
onward. 

Beneficiary's qualijic(ltiQns 

The beneficiary must meet all of the requirements of the offered position set forth on the labor 
certification by the priority date of the petition. 8 C.P.R. § 103.2(b)(l), (12). See Matter of Wing's 
Tea House, 16 r&N Dec. 158, 159 (Act. Reg. Comm~ l977); see also Matter of Katigbak, 14 r&N 
Dec. 45, 49 (Reg. Comm.1971). 

In evaluating the labor certification to determine the required qualifications for the position, U.S. 
Citizenship and Immigration Services (USCIS) may rtot ignore a term of the labor certification, nor 
may it impose additional requirements. See Madany v. Smith, 696 F.2d 1008 (D,C. Cir. 1983); 
K.R.K. irvine, Inc. v. Landon, 699 F.2Q 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

Where the job requirements in a labor certification are not otherwise unambig11ously prescribed, e.g., 
by rego.lation, users must ex~ine ''the language of the labor certification job requirements" In 
order to detetrn.ine what the petitioner must- demonstrate about the beneficiary's qualifications·. 
Madany, 696 F.2d at 1015. The only rational manner by which USCrS can be expected to interpret 
the . meaning of tenns used .to describe the requirements of a job in a labor certification is to 
''exainine the certified j'ob offer exactly as it is completed by the prospective employer." Rosedale 
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984) (emphasis added). userS's 
interpretation of the job's requirements, as stated on the labor certification must involve "reading 
'!n.d applying the plain language of the [labor certification]." 14. at 834 (emphasis added). USCIS 
cannot and should not reasonably be expected to look beyond the plain language of'the labor 
certification or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. 
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In the instant case, the labor certification states that the offered position has the following minimum 
requirements: 

EDUCATION: Four years of high school. 
TRAINING: Three months of"apprenticeship." 
EXPERIENCE: None requited. 
QT~R SPECIAL REQUIREMENTS: None Required. 

the regulation at 8 C.F.R. § 204,5(1)(3)(ii)(A) states: 

Any requirements of training or experience for skilled workel'$., professionals, or other 
workers must be supported- by l~tters from trainers or employers giving t.be name, 
address, and title of the trainer or employer, and a description of the training received or 
the experience of the alien. 

On motion, · counsel for the petitionet states th.:tt "at no point did the petitioner ever require applica,n.ts 
to have had three months of apprenticeship prior to applying." The record reflects that Part 14 of the 
Form ETA 750A states the following: 

Sta,te in detail the MINIMUM education, training, aJ).d experience 'for a worker to 
perform satisfactory the job duties described in Item 13. 

Below Item 14, the labor certification states in the box for "Education'' that the position requires four 
years of high school_. The labor certification states in the box for "Training'' that the position 
requires three months of "apprenticeship.'' The plain language of the labor certification 
demonstrates that the beneficiary must meet this ·miniiJ;mm training requirement by the priority da.te 

·to qualify for tbe instant position. See Matter of Wing's Tea Ho1:1.se, 16 I&N Dec. at 159. · The tet.ord 
reflects that the beneficiary has completed four years of high school. However, the petitioner has not 
demonstrated that the beneficiary had three months of apprenticeship in the position offered to meet 
the training requirement ofthe labor certification. The record does not contain a letter documenting 
that the beneficiary has this training as required by 8 C.f.R, § 204.5(1)(3)(ii)(A). The hibot 
certification states in Part 14 that the beneficiary has "Certificates of Completion in Aging and Adult 
Services" that were issued on November 28, 2001 and January 28, 2002, but the record does not 
contain evidence of this documentation. Again, the MO notes that the beneficiary claimed on Form 
G'"325A to have commenced employment with the petitioner in the position offered as of September 
2002, whereas counsel for th~ petitioner stated that this employment began in 2003. Therefore, the 
petitioner has not established that the beneficiary was qualified fot the instant position as of the 

. priority date, or prior to the beneficiary's employment with the petitioner in the position offered. 

The MO affirms the director's decision that the petitioner failed to establish its ability to pa,y the 
proffered wage from tbe priority date onward and affirms the AAO's prior decisions that have 
Concluded that the benefiCiary has not met the training requirement of the labor certificat.i(m. 
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An applic~tion or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds fot denial in the 
initial decision. See Spencer Enterprises, lim v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Ctr. 
2004) (noting that the AAo conducts appellate review on a de novo basis). 

The petition will remain denied for the above stated . reasons, with each considered as an independent 
and alternative basis for denial. In vis~ petition proceedings, the burden of proving eligibility for the 
benefit Sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361; Matter 
of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Hete, that burden has not been met. The previous 
deCisions of the AAO dated November 22, 2010, July 21, 2012, and March 29, 2013 Will be affirmed. 

ORDER: The motion is granted, and the decisions of theAAO dated November zz, 2010, July 21, 
2012, and March 29, 2013 cue affirmed. The petition remains denied. 


