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DISCUSSION: The Director, Nebraska Service Center, (director) denied the employment-based
immigrant visa petition. The case is now before the Administrative Appeals Office (AAO) on
appeal. The director’s decision will be withdrawn. The petition will be remanded to the director for
further action.

The petitioner describes itself as a software development business. It seeks to permanently employ
the beneficiary in the United States as a programmer analyst. The petitioner requested classification
of the beneficiary as a skilled worker pursuant to section 203(b)(3)(A) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A).!

The record shows that the appeal is properly filed and makes a specific allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the
decision. Further elaboration of the procedural history will be made only as necessary.

The AAO conducts appellate review on a de novo basis. An application or petition that fails to
comply with the technical requirements of the law may be denied by the AAO even if the Service
Center does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises,
Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9" Cir.
2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts
appellate review on a de novo basis). The AAO considers all pertinent evidence in the record,
including new evidence properly submitted upon appeal.2

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date. The priority date of any petition filed for classification under section 203(b) of the Act

! Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to
qualified immigrants who are capable of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in
the United States.

? The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B,
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal.
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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“shall be the date the completed, signed petition (including all initial evidence and the correct fee) is
properly filed with [United States Citizenship and Immigration Services (USCIS)].” 8 C.F.R.
§ 204.5(d). In this case, the priority date is March 8, 2012. The proffered wage as stated on the
ETA Form 9089 is $70,000 per year.

The director denied the petition because the petitioner had failed to provide sufficient evidence to
establish the ability to pay the proffered wage as of the priority date. On appeal, the petitioner has
provided sufficient evidence to establish the ability to pay the proffered wage and overcome the
director’s decision. Therefore, the director’s decision is withdrawn. However, the petition is
currently unapprovable and the AAO may not approve the petition at this time.

The beneficiary must meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing's
Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971).

In evaluating the labor certification to determine the required qualifications for the position, USCIS
may not ignore a term of the labor certification, nor may it impose additional requirements. See
Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th
Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir.
1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret
the meaning of terms used to describe the requirements of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engineering of the labor certification.

In the instant case, the labor certification states that the offered position has the following minimum
requirements: '

H.4. Education: Bachelor’s.
H.4-B. Major field of study: Computer Science, Engineering.
H.5. Training: [None required].

H.6.  Experience in the job offered: 24 months.
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H.7. Alternate field of study: Engineering (any), Maths, Physics, CIS, MIS
related field.

H.8. Alternate combination of education and experience: Accepted.

H.8-A: Alternate level of education required: Other.

H.8-B: If Other is indicated in question 8-A, indicate the alternate level of education
required: Any suitable combination of education and work experience
that is equiv.

H.8-C: Number of years experience acceptable in question 8: 9.

H.9. Foreign educational equivalent: Accepted.

H.10. Experience in an alternate occupation: Accepted.

H.10-Bldentify the job title of the acceptable alternate occupation: Software
engineer/Programmer/Database Analyst/Systems Analyst/DBA/rel.

Although it was not previously raised by the director, an issue in this case is whether the petitioner
has established that the beneficiary is qualified to perform the duties of the proffered position as set
forth in the labor certification.

The U.S. Department of Labor (DOL) has provided the following field guidance related to this issue:
when the Form ETA 750 indicates, for example, that a “bachelor’s degree in computer science” is
required, and the beneficiary has a four-year bachelor’s degree in computer science from the
University of Florence, “there is no requirement that the employer include ‘or equivalent’ after the
degree requirement” on the Form ETA 750 or in its advertisement and recruitment efforts. See
Memo. from Anna C. Hall, Acting Regl. Adminstr.,, U.S. Dep’t. of Labor’s Empl. & Training
Administration, to SESA and JTPA Adminstrs.,, U.S. Dep’t. of Labor’s Empl. & Training
Administration, Interpretation of “Equivalent Degree,” 2 (June 13, 1994). Further, where the Form
ETA 750 indicates that a “U.S. bachelor’s degree or the equivalent” may qualify an applicant for a
position, where no specific terms are set out on the Form ETA 750 or in the employer’s recruitment
efforts to define the term “equivalent,” “we understand [equivalent] to mean the employer is willing
to accept an equivalent foreign degree.” See Ltr. From Paul R. Nelson, Certifying Officer, U.S. Dept.
of Labor’s Empl. & Training Administration, to Joseph Thomas, INS (October 27, 1992). Where the
Form ETA 750 indicates, for example, that work experience or a certain combination of lesser
diplomas or degrees may be substituted for a bachelor’s degree, “the employer must specifically state
on the ETA 750, Part A as well as throughout all phases of recruitment exactly what will be
considered equivalent or alternative [to the degree] in order to qualify for the job.” See Memo. from
Anna C. Hall, Acting Regl. Adminstr., U.S. Dep’t. of Labor’s Empl. & Training Administration, to
SESA and JTPA Adminstrs., U.S. Dep’t. of Labor’s Empl. & Training Administration, Interpretation
of “Equivalent Degree,” 2 (June 13, 1994). State Employment Security Agencies (SESAs) should
“request the employer provide the specifics of what is meant when the word ‘equivalent’ is used.”
See Ltr. From Paul R. Nelson, Certifying Officer, U.S. Dept. of Labor’s Empl. & Training
Administration, to Lynda Won-Chung, Esq., Jackson & Hertogs (March 9, 1993). Finally, DOL’s
certification of job requirements stating that “a certain amount and kind of experience is the
equivalent of a college degree does in no way bind [U.S. Citizenship and Immigration Services
(USCIS)] to accept the employer’s definition.” Id. To our knowledge, the field guidance memoranda
referred to here have not been rescinded.
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The petitioner specified on the labor certification that the minimum academic requirements of a
bachelor’s degree in Computer Science or Engineering might be met through a combination of a
lesser degree and work experience. However, the labor certification application, as certified, does not
articulate what alternate level of education would be acceptable.

The documentation in the record of proceeding as currently constituted creates ambiguity concerning
the actual minimum requirements of the proffered position and this ambiguity must be resolved
before the petition can be approved. Therefore, the case will be remanded to the director for further
review. The director may request any additional evidence considered pertinent. Similarly, the
appellant may provide additional evidence within a reasonable period of time to be determined by the
director.” Upon receipt of all the evidence, the director will review the entire record and enter a new
decision.

ORDER: The director’s decision is withdrawn; however, the petition is currently unapprovable
for the reason discussed above, and therefore the AAO may not approve the petition
at this time. Because the petition is not approvable, the petition is remanded to the
director for review and issuance of a new decision, which, if adverse, should be
certified to the AAO for review.

> The director may request the petitioner to provide additional evidence of its intent concerning the
actual minimum requirements of the position as that intent was explicitly and specifically expressed
to the DOL while that agency oversaw the labor market test and determination of the actual minimum
requirements set forth on the certified labor certification application. Such intent may have been
illustrated through correspondence with DOL, amendments to the labor certification application
initialed by DOL and your organization, results of recruitment, or other forms of evidence relevant
and probative to illustrate your organization’s intent about the actual minimum requirements of the
proffered position and that those minimum requirements were clear to potential qualified candidates
during the labor market test.



