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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on July 6,
2012, the AAO dismissed the appeal. On January 28, 2014, we reconsidered the case and again
dismissed the appeal. The petitioner has now filed a motion to reopen and motion to reconsider
our decision in accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8
C.F.R. §§ 103.5(a)(1)(1), 103.5(a)(3), and 103.5(a)(4).

United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reconsider be filed within 30 days of the underlying decision. 8 C.F.R. § 103.5(a)(1)(i).
Similarly, USCIS regulations require that motions to reopen be filed within 30 days of the
underlying decision, except that failure to timely file a motion to reopen may be excused in the
discretion of USCIS where it is demonstrated that the delay was reasonable and was beyond the
affected party's control. Id In this matter, the motion was filed on March 14, 2014, 45 days
after our January 28, 2014, decision.! The record indicates that our decision was mailed to both
the petitioner and to its counsel of record. As the record does not establish that the failure to file
the motion within 30 days of the decision was reasonable and beyond the affected party's control,
the motion is untimely and must be dismissed for that reason.

It is noted that the current motion to reopen and motion to reconsider is not supported by
evidence to establish that the petitioner has the ability to pay the proffered wage and does not
overcome the analysis set forth in our earlier decisions on July 6, 2012, and January 28, 2014.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the
same reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)).
A party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110.
With the current motion, the movant has not met that burden. The motion will be dismissed.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the
immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N
Dec. 127, 128 (BIA 2013). The petitioner has not sustained that burden. Accordingly, the motion
will be dismissed, the proceedings will not be reopened or reconsidered, and the previous decisions
of the director and the AAO will not be disturbed.

ORDER: The motion is dismissed.

' The record reflects an earlier attempt by the petitioner to file a motion to reopen and motion to
reconsider directly with our office. We received the Form I-290B on March 5, 2014, and
rejected the filing because we do not receive fees at the AAO, and the filing had not been filed in
accordance with the instructions to the Form [-290B. Even if this earlier attempt had been filed
with the proper office, we would have dismissed it because it was filed more than 33 days after
our January 28, 2014, decision.



