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DISCUSSION: The employment-based visa petition was denied by the Director, Nebraska Service
Center (director). The subsequent appeal was dismissed by the Administrative Appeals Office
(AAO). We considered three subsequent motions to reopen and/or motions to reconsider. The
matter is now before us on a fourth motion, a motion to reopen and to reconsider. The motion will
be dismissed.

The petitioner describes itself as an electrical engineering firm. It seeks to employ the beneficiary
permanently in the United States as an electrical engineer. As required by statute, the petition is
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the
United States Department of Labor (DOL). The director determined that the petitioner had gone out
of business and that the successor had not established that it was the successor-in-interest to the
petitioner. Therefore, the director concluded that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. The director also determined that the petitioner had not established that the beneficiary
possessed the required work experience detailed on the labor certification. The director denied the
petition accordingly. We affirmed the director’s decision and dismissed the appeal on May 22,
2012. In our decision we found that the appellant had not established it was a successor-in-interest
to the petitioner, that the petitioner did not establish the ability to pay, and that the beneficiary was
not qualified for the position.

On June 4, 2013, we granted a motion to reopen and motion to reconsider and again affirmed the
director’s finding that the appellant had not established it was a successor-in-interest to the
petitioner. We also affirmed the director’s determination that the petitioner had not established the
ability to pay the proffered wage since the priority date. We withdrew the director’s finding that the
petitioner had not established that the beneficiary possessed the minimum work experience required
by the labor certification. We again dismissed the appeal.

We dismissed a subsequent motion to reconsider on September 20, 2013.

On February 7, 2014, we granted a motion to reopen and motion to reconsider and again affirmed
the director’s finding that the appellant had not established it was a successor-in-interest to the
petitioner. We also affirmed the director’s determination that the petitioner had not established the
ability to pay the proffered wage since the priority date. We again dismissed the appeal.

United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reopen and to reconsider be filed within 30 days of the underlying decision. 8 C.F.R. §
103.5(a)(1)(1). Similarly, USCIS regulations require that motions to reopen be filed within 30 days
of the underlying decision, except that failure to timely file a motion to reopen may be excused in
the discretion of USCIS where it is demonstrated that the delay was reasonable and was beyond the
affected party's control. Id The instant motion was filed on March 14, 2014, 35 days after the
AAOQ's February 2, 2014 decision. The record indicates that the AAO's decision was mailed to both
the petitioner at its business address and to its counsel of record. As the record does not establish
that the failure to file the motion to reopen within 30 days of the decision was reasonable and beyond
the affected party's control, the motion is untimely and must be dismissed for that reason.
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Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). The petitioner has not met that burden.

ORDER: The motion is dismissed.



