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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center.
The subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The petitioner
filed a motion to reopen and the AAO granted the motion. On June 2, 2010, the AAO affirmed its
October 1, 2009 decision and again dismissed the appeal. The petitioner filed a subsequent motion
to reopen and reconsider and the AAO dismissed that motion on February 1, 2013. A third motion
reopen and reconsider was dismissed on August 1, 2013. The matter is now before the AAO on a
fourth motion to reopen and reconsider. The motion will be dismissed, the previous decision of the
AAO will be affirmed, and the petition remains denied.

The petitioner is a newspaper distribution company. It seeks to employ the beneficiary permanently
in the United States as a circulation/sales representative. As required by statute, the petition is
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the
United States Department of Labor (DOL). The director determined that the petitioner had not
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on
the priority date of the visa petition. The director denied the petition accordingly.

The motion to reopen does not qualify for consideration under 8 C.F.R. § 103.5(a)(2) because the
petitioner is not providing new facts and the 2012 tax returns and information regarding the purchase

of the _ the petitioner’s client, by Mr. are not relevant to its ability
to pay the proffered wage since the 2003 priority date. Further, no evidence of any ongoing
relationship with the _ was submitted.

The procedural history in this case is documented by the record and incorporated into the decision.
Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s January 24, 2008 denial and in the AAO’s subsequent decisions, the
single issue in this case is whether or not the petitioner has the ability to pay the proffered wage as of
the priority date and continuing until the beneficiary obtains lawful permanent residence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.



(b)(6)

NON-PRECEDENT DECISION
Page 3

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158
(Acting Reg’l Comm’r 1977).

Here, the Form ETA 750 was accepted on June 19, 2003. The proffered wage as stated on the Form
ETA 750 is $30.95 per hour ($64,376 per year based on 40 hours per week). The Form ETA 750
states that the position requires two years of experience in the job offered or in the related
occupation of sales/distribution/coordinator. The labor certification also states occasional over-time,
weekend duties, and own transportation as additional requirements.

As previously noted by the AAO, for the years 2003 and 2004, the petitioner did not have sufficient
net income to pay the proffered wage or the remainder between the proffered wage and the wages
paid. Further, for the years 2003 and 2004, the petitioner did not have sufficient net current assets to
pay the proffered wage or the remainder between the proffered wage and wages paid.

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of
the priority date through an examination of wages paid to the beneficiary, or its net income or net
current assets.

Counsel asserts on motion that Matter of Sonegawa, 12 1&N Dec. 612 (Reg’l Comm’r 1967) should
be considered in determining its ability to pay the proffered wage in light of Mr. acquisition
of the petitioner’s client, the USCIS may consider the overall magnitude of the
petitioner’s business activities in its determination of the petitioner’s ability to pay the proffered
wage. The petitioning entity in Sonegawa had been in business for over 11 years and routinely
earned a gross annual income of about $100,000. During the year in which the petition was filed in
that case, the petitioner changed business locations and paid rent on both the old and new locations
for five months. There were large moving costs and also a period of time when the petitioner was
unable to do regular business. The Regional Commissioner determined that the petitioner’s
prospects for a resumption of successful business operations were well established. The petitioner
was a fashion designer whose work had been featured in 7Time and Look magazines. Her clients
included Miss Universe, movie actresses, and society matrons. The petitioner’s clients had been
included in the lists of the best-dressed California women. The petitioner lectured on fashion design
at design and fashion shows throughout the United States and at colleges and universities in
California. The Regional Commissioner’s determination in Sonegawa was based in part on the
petitioner’s sound business reputation and outstanding reputation as a couturiere. As in Sonegawa,
USCIS may, at its discretion, consider evidence relevant to the petitioner’s financial ability that falls
outside of a petitioner’s net income and net current assets. USCIS may consider such factors as the
number of years the petitioner has been doing business, the established historical growth of the
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petitioner’s business, the overall number of employees, the occurrence of any uncharacteristic
business expenditures or losses, the petitioner’s reputation within its industry, whether the
beneficiary is replacing a former employee or an outsourced service, or any other evidence that
USCIS deems relevant to the petitioner’s ability to pay the proffered wage.

On motion, the petitioner states that it has been profitable for 10 years and that its profitability
indicates its ability to pay the proffered wage. As noted in the previous AAO decision, in the instant
case, while the petitioner’s net income has increased since 2005, the petitioner has not established its
historical growth since 1999. The petitioner claims no salaries and wages on its tax returns since
2004. The salaries and wages listed on the petitioner’s 2003 tax return ($32,643) are nearly half of
the proffered wage. Nothing in the record supports the conclusion that the petitioner could have
been able to double its total wages and salaries for all employees in order to pay the salary of one
additional employee. The petitioner’s tax returns show net income and net current assets below the
proffered wage in 2003 and negative net income in 2004. The petitioner has presented no evidence
to establish that its tax returns do not paint an accurate financial picture.

Thus, assessing the totality of the circumstances in this individual case, it is concluded that the
petitioner has not established that it had the continuing ability to pay the proffered wage.

The evidence submitted does not establish that the petitioner had the continuing ability to pay the
proffered wage beginning on the priority date.

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and motions
to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a statement about
whether or not the validity of the unfavorable decision has been or is the subject of any judicial
proceeding.” In this matter, the motion does not contain the statement required by 8 C.F.R. §
103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not meet
applicable requirements must be dismissed. Therefore, because the instant motion did not meet the
applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must also be dismissed for this
reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). The petitioner has not sustained that burden. Accordingly, the motion will be dismissed,
the proceedings will not be reopened or reconsidered, and the previous decisions of the director and the
AAO will not be disturbed.
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ORDER: The motion is dismissed. The decisions of the AAO dated June 2, 2010 and August 1, 2013
are affirmed. The petition remains denied.



