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Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.
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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on October 10,
2012, we dismissed the appeal. Counsel to the petitioner filed a motion to reconsider our decision in
accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R. §§
103.5(a)(1)(1), 103.5(a)(3), and 103.5(a)(4).

United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reconsider be filed within 30 days of the underlying decision. 8 C.F.R. § 103.5(a)(1)(i). Similarly,
USCIS regulations require that motions to reopen be filed within 30 days of the underlying decision,
except that failure to timely file a motion to reopen may be excused in the discretion of USCIS
where it is demonstrated that the delay was reasonable and was beyond the affected party's control.
Id. In this matter, the motion was filed on February 25, 2013, 138 days after our October 10, 2012
decision." The record indicates that our decision was mailed to both the petitioner at its business
address and to its counsel of record. As the record does not establish that the failure to file the
motion within 30 days of the decision was reasonable and beyond the affected party’s control, the
motion is untimely and must be dismissed for that reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992) (citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

In visa petition proceedings, it is the petitioner’s burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). The petitioner has not sustained that burden. Accordingly, the motion will be dismissed,
the proceedings will not be reopened or reconsidered, and the previous decisions of the director and the
AAO will not be disturbed.

ORDER: The motion is dismissed.

' On the Form 1-290B, Notice of Appeal or Motion, counsel for the petitioner indicated that she is filing a motion to
reopen and reconsider a decision based on the Form 1-140 with a date of denial of January 22, 2013.
The Form 1-140 and receipt number correlate with the appeal that we dismissed on October 10, 2012. The date of
January 22, 2013 relates to the director’s decision denying the beneficiary’s Form [-485, Application to Register
Permanent Residence or Adjust Status. Counsel’s statement in Part 3 of the Form 1-290B, Basis for the Appeal or
Motion, states that “the Service Center and AAO erroneously concluded that the Petitioner did not establish ability to
pay from the date of filing to present.” Counsel also asserts that the beneficiary possessed two years of experience prior
to working for the petitioner. These are issues that relate only to the filing of the Form I-140. Therefore, the instant
motion is untimely filed as it seeks to reopen our October 10, 2012 decision in which we affirmed the director’s denial of
the Form 1-140



