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DISCUSSION: The preference visa petition was denied by the Director, Texas Service
Center. The Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter
is now before the AAO on the petitioner’s motion to reopen and reconsider. The petitioner’s
motion will be granted. The AAO will affirm its previous dismissal. The petition remains
denied.

The petitioner is a community health center. It seeks to employ the beneficiary permanently in
the United States as a patient care technician.'"  As required by statute, a Form ETA 750,
Application for Alien Employment Certification® approved by the Department of Labor (DOL),
accompanied the employment-based petition (I-140, Immigrant Petition for Alien Worker). On
March 1, 2010, the director determined that the petitioner had failed to establish that it had the
continuing ability to pay the beneficiary the proffered wage from the priority date onward and
that the beneficiary had the special requirements set forth on the Form ETA 750. We dismissed
the appeal on December 19, 2012, affirming the director’s decision in part, finding that the
petitioner had the ability to pay the proffered wage, but concluding that the beneficiary failed to
meet the requirements of the Form ETA 750.

On motion, counsel asserts that the requirements set forth by the petitioner on the labor
certification are ambiguous and that the beneficiary’s certification by the American Registry of
Medical Assistants (ARMA) is sufficient to meet the requirements of the labor certification.
Counsel submits a copy of the beneficiary’s certification that he is a foreign medical graduate’
and also provides a letter from the petitioner’s president. The letter also asserts that the
language in Part 15 of the Form ETA 750 is ambiguous and that since ARMA certification can
be obtained by a graduate of a medical assistant program or a foreign physician, the petitioner
intended to accept both these categories.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent

' Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to qualified
immigrants who are capable of performing skilled labor (requiring at least two years training or experience), not of
a temporary nature, for which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of
the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), grants preference classification to qualified immigrants who hold
baccalaureate degrees and are members of the professions.

? On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment Certification,
ETA-9089 replaced the Application for Alien Employment Certification, Form ETA 750. The new Form ETA
9089 was introduced in connection with the re-engineered permanent foreign labor certification program
(“PERM”), which was published in the Federal Register on December 27, 2004 with an effective date of March
28, 2005. See 69 Fed. Reg. 77326 (Dec. 27, 2004). The labor certification in this matter is the former version
Form ETA 750. The petitioner has filed two Form I-140s on behalf of the beneficiary using this Form ETA 750.
The earlier petition was denied on July 14, 2006. No appeal was taken.

*According to various online websites, the petitioner has practiced medicine in Florida for several years. He was
licensed in 2008. See

Accessed August 21, 2014.  United States Citizenship and Immigration Services (USCIS) electronic records do
not indicate that the beneficiary has sought immigrant status as a physician.
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precedent decisions to establish that the decision was based on an incorrect application of law
or Service policy. 8 C.F.R. § 103.5(a)(3). A motion that does not meet applicable
requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). We accept the petitioner’s motion as
a motion to reopen and motion to reconsider, but find that it does not overcome the grounds for
denial.

The DOL’s role in the labor certification process is set forth at section 212(a)(5)(A)(i) of the Act,
which provides:

Any alien who seeks to enter the United States for the purpose of performing
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has
determined and certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing, qualified (or
equally qualified in the case of an alien described in clause (ii)) and
available at the time of application for a visa and admission to the United
States and at the place where the alien is to perform such skilled or
unskilled labor, and

(1) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

It is left to USCIS to determine whether the offered position and the beneficiary qualify for the
requested preference classification, and whether the beneficiary satisfies the minimum
requirements of the offered position as set forth on the labor certification.

There is no doubt that the authority to make preference classification decisions
rests with INS. The language of section 204 cannot be read otherwise. See
Castaneda-Gonzalez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL
has the authority to make the two determinations listed in section 212(21)(14).4
Id. at 423. The necessary result of these two grants of authority is that section
212(a)(14) determinations are not subject to review by INS absent fraud or
willful misrepresentation, but all matters relating to preference classification
eligibility not expressly delegated to DOL remain within INS’ authority.

Given the language of the Act, the totality of the legislative history, and the
agencies’ own interpretations of their duties under the Act, we must conclude
that Congress did not intend DOL to have primary authority to make any
determinations other than the two stated in section 212(a)(14). If DOL is to

4 Based on revisions to the Act, the current citation is section 212(a)(5)(A).
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analyze alien qualifications, it is for the purpose of “matching” them with those
of corresponding United States workers so that it will then be “in a position to
meet the requirement of the law,” namely the section 212(a)(14) determinations.

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983). Relying in part on Madany, 696
F.2d at 1008, the Ninth Circuit stated:

[I]Jt appears that the DOL is responsible only for determining the availability of
suitable American workers for a job and the impact of alien employment upon
the domestic labor market. It does not appear that the DOL’s role extends to
determining if the alien is qualified for the job for which he seeks sixth
preference status. That determination appears to be delegated to the INS under
section 204(b), 8 U.S.C. § 1154(b), as one of the determinations incident to the
INS’s decision whether the alien is entitled to sixth preference status.

K RK Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus
brief from the DOL that stated the following:

The labor certification made by the Secretary of Labor . . . pursuant to section
212(a)(14) of the [Act] is binding as to the findings of whether there are able,
willing, qualified, and available United States workers for the job offered to the
alien, and whether employment of the alien under the terms set by the employer
would adversely affect the wages and working conditions of similarly employed
United States workers.  The labor certification in no way indicates that the
alien offered the certified job opportunity is qualified (or not qualified) to
perform the duties of that job.

(Emphasis added.) Id at 1009. The Ninth Circuit, citing K. R.K. Irvine, Inc., 699 F.2d at 1006,
revisited this issue, stating:

The Department of Labor (DOL) must certify that insufficient domestic workers
are available to perform the job and that the alien’s performance of the job will
not adversely affect the wages and working conditions of similarly employed
domestic workers. Id. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then
makes its own determination of the alien’s entitlement to sixth preference status.
Id. § 204(b), 8 U.S.C. § 1154(b). See generally KR K. Irvine, Inc. v. Landon,
699 F.2d 1006, 1008 9th Cir.1983).

The INS, therefore, may make a de novo determination of whether the alien is in
fact qualified to fill the certified job offer.

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984).
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Therefore, it is the DOL’s responsibility to determine whether there are qualified U.S. workers
available to perform the offered position, and whether the employment of the beneficiary will
adversely affect similarly employed U.S. workers. It is the responsibility of USCIS to
determine if the beneficiary qualifies for the offered position, and whether the offered position
and beneficiary are eligible for the requested employment-based immigrant visa classification.

As set forth in our decision of December 19, 2012, the beneficiary must meet all of the
minimum requirements of the offered position as set forth on the labor certification by the
priority date. In evaluating the beneficiary’s qualifications, USCIS must look to the job offer
portion of the labor certification to determine the required qualifications for the position.
USCIS may not ignore a term of the labor certification, nor may it impose additional
requirements. See Madany, 696 F.2d at 1008; K. R. K. Irvine, Inc., 699 F.2d at 1006; Stewart
Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). USCIS
must examine “the language of the labor certification job requirements” in order to determine
what the petitioner must demonstrate that the beneficiary has to be found qualified for the
position. Madany, 696 F.2d at 1015. USCIS interprets the meaning of terms used to describe
the requirements of a job in a labor certification by “examin[ing] the certified job offer exactly
as it is completed by the prospective employer.” Rosedale Linden Park Company v. Smith, 595
F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s interpretation of the job’s
requirements, as stated on the labor certification must involve “reading and applying the plain
language of the [labor certification]” even if the employer may have intended different
requirements than those stated on the form. Id. at 834 (emphasis added).

In the instant case, the specific requirement at issue is set forth on Part 15, Other Special
Requirements” of the Form ETA 750:

High School Diploma or GED, Graduate from an approved Medical Assistant
Program in the State of Florida. 1-2 years experience in a medical setting desired.
Certificate from an approved Medical Assistant or Nursing Assistant program. Bi-
lingual skills a plus. Must be computer literate. CPR certification desired.

As set forth above, the requirements are clear and distinct. We do not find them to be
ambiguous. The successful applicant must have certification as a Medical Assistant or Nursing
Assistant. He/she must also be a graduate from an approved Medical Assistant Program in the
State of Florida. As set forth in our previous decision, the beneficiary may have obtained
certification as a Medical Assistant from ARMA, but the record does not contain any evidence
that he graduated from an approved Medical Assistant Program in the State of Florida. The
petitioner submitted the Form ETA 750 to the DOL containing the language in Part 15. It could
have elected to include foreign medical graduates for consideration for certification in Part 15,
but failed to do so. Based on the plain language of the labor certification and the record of
proceeding, we do not find that the beneficiary met the requirements set forth in the Form ETA
750.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The motion to reopen and motion to reconsider is granted. The decision of
December 19, 2012 dismissing the appeal is affirmed. The petition will remain
denied.



