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Counsel’s response to the RFE also asserted the Forms 1099-MISC showed each employee’s social
security number. Certain nonimmigrants are who are authorized to work in the United States are
assigned social security numbers, and the regulatory definition of a qualifying employee at 8§ C.F.R.
§ 204.6(e) precludes the inclusion of “any nonimmigrant alien.” Consequently, the Forms 1099 do
not establish that the listed individuals are qualifying employees. The petitioner failed to submit any
Forms I-9.

In the absence of such evidence as paystubs and payroll records showing the number of hours worked,
and evidence establishing that the NCE employs at least ten qualifying employees, the petitioner has not
met his burden of establishing that he has created full-time employment within the United States.
Matter of Ho, 22 1&N Dec. at 212.

Counsel also asserts on appeal that the director disregarded the petitioner’s “developing plan.” The
petitioner initially submitted two one-page documents entitled “Company Profile & Development
Plan.” One version says the NCE operates 17 sales locations while the other states the NCE operates
25 sales locations. Neither document constitutes a comprehensive business plan as they are missing
most of the elements of such a plan as enumerated in Matter of Ho, 22 1&N Dec. at 213, including
staffing requirements, job descriptions and a timetable for hiring employees.

The petitioner has not established that his investment has created the required ten or more full-time
positions for qualifying employees. Additionally, the petitioner failed to provide a comprehensive
business plan in compliance with the regulation at 8 C.F.R. § 204.6(j)(4)(1)(B). Thus, the petitioner
has not established that the NCE has created or will create the requisite ten full-time positions for
qualifying employees.

IV. SUMMARY

For all of the reasons set forth above, considered in sum and as alternative grounds for denial, this
petition cannot be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361; Matter of Soriano, 19 I&N Dec. at 766 (citing Matter of Brantigan, 11 I&N Dec. 493
(BIA 1966)). The petitioner has not met that burden.

ORDER: The appeal is dismissed.



