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E. Employment Creation 

The regulation at 8 C.P.R. § 204.6G)(4)(i) lists the evidence that a petitioner must submit to document 
employment creation, including photocopies of relevant tax records, Form I-9, or other similar 
documents for ten (1 0) qualifying employees, if such employees have already been hired following the 
establishment of the new commercial enterprise; or, if not, a copy of a comprehensive business plan 
showing the need for not fewer than ten qualifying employees. To be considered comprehensive, a 
business plan must be sufficiently detailed to permit users to reasonably conclude that the enterprise 
has the potential to meet the job-creation requirements. Additionally, Matter of Ho, 22 I&N Dec. 206, 
213 (Assoc. Comm'r 1998) lists the elements that constitute a comprehensive business plan and states 
that, "a comprehensive business plan as contemplated by the regulations should contain, at a minimum, 
a description of the business, its products and/or services, and its objectives." The regulation at 8 C.P.R. 
§ 204.6( e) defines the terms employee and qualifying employee for purposes of job creation. Section 
203(b)(5)(D) of the Act defines full-time employment as a position that requires at least 35 hours of 
service per work week. Full-time employment means continuous, permanent employment. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1039 (E.D. Calif 2001) aff'd 345 F.3d 
683 (9th Cir. 2003) (finding this construction not to be an abuse of discretion). 

On the Form I-526 petition, despite claiming that the NCE resulted from the creation of a new 
business, the petitioner indicated that there were 45 employees at the time of the initial investment in 
November 2006 and 65 employees as of the date of filing. The petitioner indicated that 25 
additional jobs would be created by his additional investment in the NCE. The petitioner initially 
submitted no documentation of these employees. In response to the RFE, the petitioner submitted 28 
IRS Forms 1099-MISC, Miscellaneous Income listing nonemployee compensation. One of the 
Forms 1099 is for the petitioner. 

Within the Form I-290B, counsel asserted that the director failed to consider the Forms 1 099-MISC in 
her decision, and that these forms show the compensation paid to the petitioner's employees. The 
director's decision acknowledged that the petitioner provided Forms 1099-MISC for its claimed 
employees in response to the RFE, but concluded that such evidence was not sufficient to demonstrate 
that the employees listed on the forms were full-time, qualifying employees as required by 8 C.P.R. 
§ 204.6(j)( 4)(i)(A). As stated above, the title of Box 7 on the Form 1 099-MISC, where the petitioner 
indicated the amount paid to each individual, states "Nonemployee compensation." The IRS's webpage 
titled, "Form 1099-MISC & Independent Contractors" provides that the Form W-2 is used by 
employers to: "Report wages, tips and other compensation paid to an employee." This same webpage 
also provides that a Form 1 099-MISC should be used "generally to report payments made in the course 
of a trade or business to a person who is not an employee."1 The definition of "employee" at 8 C.P.R. 
§ 204.6(e) states: "This definition shall not include independent contractors." As the Forms 1099-MISC 
do not represent wages or salaries paid to theNCE's employees as anticipated by the regulation, they 
are not relevant, probative evidence of employment generated by theNCE. 

See http://www .irs.gov/Help-&-Resources/Tools-&-F AQs/F AQs-for-Individuals/Freq uently-Asked-Tax-
Questions-&-Answers/Sma 11-Business, -Se If-Employed, -Other -Bus iness/F orm-1 099-MISC-&-Independent­
Contractors/Fonn-1099-MISC-&-Inclependent-Contractors, accessed on June 4, 2013, a copy of which is 
incorporated into the record of proceeding. 



(b)(6)

Page 8 

Counsel's response to the RFE also asserted the Fonns 1099-MISC showed each employee's social 
security number. Certain nonimmigrants are who are authorized to work in the United States are 
assigned social security numbers, and the regulatory definition of a qualifying employee at 8 C.F .R. 
§ 204.6(e) precludes the inclusion of "any nonimmigrant alien." Consequently, the Forms 1099 do 
not establish that the listed individuals are qualifying employees. The petitioner failed to submit any 
Forms I-9. 

In the absence of such evidence as paystubs and payroll records showing the number of hours worked, 
and evidence establishing that the NCE employs at least ten qualifying employees, the petitioner has not 
met his burden of establishing that he has created full-time employment within the United States. 
Matter ofHo, 22 I&N Dec. at 212. 

Counsel also asserts on appeal that the director disregarded the petitioner's "developing plan." The 
petitioner initially submitted two one-page documents entitled "Company Profile & Development 
Plan." One version says theNCE operates 17 sales locations while the other states theNCE operates 
25 sales locations. Neither document constitutes a comprehensive business plan as they are missing 
most of the elements of such a plan as enumerated in Matter of Ho, 22 I&N Dec. at 213, including 
staffing requirements, job descriptions and a timetable for hiring employees. 

The petitioner has not established that his investment has created the required ten or more full-time 
positions for qualifying employees. Additionally, the petitioner failed to provide a comprehensive 
business plan in compliance with the regulation at 8 C.F.R. § 204.6(j)(4)(i)(B). Thus, the petitioner 
has not established that the NCE has created or will create the requisite ten full-time positions for 
qualifying employees. 

IV. SUMMARY 

For all of the reasons set forth above, considered in sum and as alternative grounds for denial, this 
petition cannot be approved. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361; Matter of Soriano, 19 I&N Dec. at 766 (citing Matter ofBrantigan, 11 I&N Dec. 493 
(BIA 1966)). The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


