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DISCUSSION: The Director, Texas Service Center, denied the preference visa petition, which is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner seeks classification as an alien entrepreneur pursuant to section 203(b)}5) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(5).

The director determined that the petitioner had failed to demonstrate that he had created or would create
the necessary jobs.

On appeal, counsel submits a brief. On November 28, 2008, this office requested additional evidence.
The petitioner responded with the requested evidence. For the reasons discussed below, we uphold the
director’s concerns. Beyond the decision of the director, we further find that the structure of the new
commercial enterprise is problematic. The AAO maintains plenary power to review each appeal on a
de novo basis. 5 U.S.C. § 557(b) (“On appeal from or review of the initial decision, the agency has
all the powers which it would have in making the initial decision except as it may limit the issues on
notice or by rule.”); see also Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir.
1991). The AAOQ’s de novo authority has been long recognized by the federal courts. See, e.g., Dor
v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

Section 203(b)(S)(A) of the Act, as amended by the 21¥ Century Department of Justice
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides
classification to qualified immigrants seeking to enter the United States for the purpose of engaging in a
new commercial enterprise:

(i) in which such alien has invested (after the date of the enactment of the Immigration
Act of 1990) or, is actively in the process of investing, capital in an amount not less than
the amount specified in subparagraph (C), and

(ii)) which will benefit the United States economy and create full-time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
(other than the immigrant and the immigrant’s spouse, sons, or daughters).

The record indicates that the petition is based on an investment in a busin@ssm
located in a targeted employment area for which the required amount of capital nvest en

adjusted downward. Thus, the required amount of capital in this case is $500,000.
* is the purported holding company for* which operates a restaurant, an

, which owns the restaurant property.
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EMPLOYMENT CREATION
The regulation at 8 C.F.R. § 204.6(j)(4)(i) states:

To show that a new commercial enterprise will create not fewer than ten (10) full-
time positions for qualifying employees, the petition must be accompanied by:

(A) Documentation consisting of photocopies of relevant tax records, Form I-9, or
other similar documents for ten (10) qualifying employees, if such employees have
already been hired following the establishment of the new commercial enterprise; or

(B) A copy of a comprehensive business plan showing that, due to the nature and
projected size of the new commercial enterprise, the need for not fewer than ten (10)
qualifying employees will result, including approximate dates, within the next two
years, and when such employees will be hired.

The regulation at 8 C.F.R. § 204.6(e) states, in pertinent part:

Employee means an individual who provides services or labor for the new
commercial enterprise and who receives wages or other remuneration directly from
the new commercial enterprise. . . . This definition shall not include independent
contractors.

Qualifying employee means a United States citizen, a lawfully admitted permanent
resident, or other immigrant lawfully authorized to be employed in the United States
including, but not limited to, a conditional resident, a temporary resident, an asylee, a
refugee, or an alien remaining in the United States under suspension of deportation.
This definition does not include the alien entrepreneur, the alien entrepreneur’s
spouse, sons, or daughters, or any nonimmigrant alien.

Section 203(b)(5)(D) of the Act, as amended, now provides:
Full-Time Employment Defined — In this paragraph, the term ‘full-time employment’
means employment in a position that requires at least 35 hours of service per week at
any time, regardless of who fills the position.
Full-time employment means continuous, permanent employment. See Spencer Enterprises, Inc. v.

United States, 229 F. Supp. 2d 1025, 1039 (E.D. Calif. 2001) aff’d 345 F.3d 683 (9th Cir. 2003)
(finding this construction not to be an abuse of discretion).

On the Form 1-526 petition, the petitioner claimed to have created 24 jobs. The petitioner submitted
23 Forms I-9 and payroll records from reflecting 11 full-time
employees. The tax returns for reflect cost of labor expenses, but no wages paid. The




age

director concluded that the employees working at the restaurant that serves as the basis for the
petition were leased employees and not direct employees.

On appeal, counsel asserts that - a professional employer organization, exerts no control over
the new commercial enterprise’s employees.

WZOOS, the AAO requested the contract between_

In response, the petitioner submitted the employee leasing contract. Section 4
of the contract sets forth the duties and rights of Hllll Pursuant to paragraph (a)(1), Hlll assumes
the responsibility for payment of the leased employees. Pursuant to paragraph (d), * retains
authority to hire, terminate, discipline, and reassign any Leased Employee.” While Frantrac may
accept or cancel such actions, [l also “reserves a right of direction and control over Leased
Employees assigned to the Client’s location.”

The employees are not being directly paid by - or any other subsidiary of the new
commercial enterprise. Thus, they do not meet the definition of “employee” at 8 C.F.R. § 204.6(¢),

quoted above.

Counsel’s assertion that we should consider should consider—the employer because
I has no control over the employees ignores the regulation. Even 1f we were to determine that
the regulation does not clearly define the term “employee,” the Supreme Court of the United States
has determined that where a federal statute fails to clearly define the term “employee,” courts should
conclude *“that Congress intended to describe the conventional master-servant relationship as
understood by common-law agency doctrine.” Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318,
322-323 (1992) (hereinafter “Darden”) (quoting Community for Creative Non-Violence v. Reid, 490
U.S. 730 (1989)). That definition is as follows:

In determining whether a hired party is an employee under the general common law of
agency, we consider the hiring party's right to control the manner and means by which the
product is accomplished. Among the other factors relevant to this inquiry are the skill
required; the source of the instrumentalities and tools; the location of the work; the duration
of the relationship between the parties; whether the hiring party has the right to assign
additional projects to the hired party; the extent of the hired party's discretion over when and
how long to work; the method of payment; the hired party's role in hiring and paying
assistants; whether the work is part of the regular business of the hiring party; whether the
hiring party is in business; the provision of employee benefits; and the tax treatment of the
hired party.

Darden, 503 U.S. at 323-324; see also Restatement (Second) of Agency § 220(2) (1958); Clackamas
Gastroenterology Associates, P.C. v. Wells, 538 U.S. 440 (2003) (hereinafter “Clackamas™). As the
common-law test contains “no shorthand formula or magic phrase that can be applied to find the
answer, ... all of the incidents of the relationship must be assessed and weighed with no one factor
being decisive.” Darden, 503 U.S. at 324 (quoting NLRB v. United Ins. Co. of America, 390 U.S.
254, 258 (1968)).
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In considering whether or not one is an “employee,” U.S. Citizenship and Immigration Services
(USCIS) must focus on the common-law touchstone of control. Clackamas, 538 U.S. at 450. Factors
indicating that a worker is an “employee” of an “employer” are clearly delineated in both the Darden
and Clackamas decisions. 503 U.S. at 323-324; see also Restatement (Second) of Agency § 220(2)
(1958). Such indicia of control include when, where, and how a worker performs the job; the
continuity of the worker’s relationship with the employer; the tax treatment of the worker; the
provision of employee benefits; and whether the work performed by the worker is part of the
employer's regular business. See Clackamas, 538 U.S. at 448-449; cf. New Compliance Manual,
Equal Employment Opportunity Commission, § 2-III(A)(1), (EEOC 2006) (adopting a materially
identical test and indicating that said test was based on the Darden decision).

It is important to note that the factors listed in Darden and Clackamas are not exhaustive and must
be evaluated on a case-by-case basis. Other aspects of the relationship between the parties may affect
the determination of whether an employer-employee relationship exists. Furthermore, not all or even
a majority of the listed criteria need be met; however, the fact finder must weigh and compare a
combination of the factors in analyzing the facts of each individual case. The determination must be
based on all of the circumstances in the relationship between the parties, regardless of whether the
parties refer to it as an employee or as an independent contractor relationship. See Clackamas, 538
U.S. at 448-449; New Compliance Manual at § 2-1II(A)(1).

Given the leasing provisions discussed above_it would appear that- has considerable control
over the leased employees. Specifically, - is responsible for paying, hiring, firing and
disciplining the leased employees and retains direction and control over them. Thus, they cannot be
considerei employees.

Pursuant to 8 C.F.R. § 204.6(j)(4)(i)(B), if the employment-creation requirement has not been
satisfied prior to filing the petition, the petitioner must submit a “comprehensive business plan”
which demonstrates that “due to the nature and projected size of the new commercial enterprise, the
need for not fewer than ten (10) qualifying employees will result, including approximate dates,
within the next two years, and when such employees will be hired.” To be considered
comprehensive, a business plan must be sufficiently detailed to permit USCIS to reasonably
conclude that the enterprise has the potential to meet the job-creation requirements.

A comprehensive business plan as contemplated by the regulations should contain, at a minimum, a
description of the business, its products and/or services, and its objectives. Matter of Ho, 22 1&N
Dec. at 213. Elaborating on the contents of an acceptable business plan, Matter of Ho states the
following:

The plan should contain a market analysis, including the names of competing
businesses and their relative strengths and weaknesses, a comparison of the
competition’s products and pricing structures, and a description of the target
market/prospective customers of the new commercial enterprise. The plan should list
the required permits and licenses obtained. If applicable, it should describe the



manufacturing or production process, the materials required, and the supply sources.
The plan should detail any contracts executed for the supply of materials and/or the
distribution of products. It should discuss the marketing strategy of the business,
including pricing, advertising, and servicing. The plan should set forth the business’s
organizational structure and its personnel’s experience. It should explain the
business’s staffing requirements and contain a timetable for hiring, as well as job
descriptions for all positions. It should contain sales, cost, and income projections
and detail the bases therefor. Most importantly, the business plan must be credible.

Id

The petitioner did not submit a business plan explaining how and when the leased employees would
be converted to direct employees.

In light of the above, we uphold the director’s conclusion that the petitioner had not created or
established that he would create the requisite direct jobs. ‘

NEW COMMERCIAL ENTERPRISE

Section 203(b)(5)(A)(i) of the Act states, in pertinent part, that: “Visas shall be made available . . . to
qualified immigrants seeking to enter the United States for the purpose of engaging in a new
commercial enterprise” (Emphasis added.)

The regulation at 8 C.F.R. § 204.6(e) provides:

Commercial enterprise means any for-profit activity formed for the ongoing conduct
of lawful business including, but not limited to, a sole proprietorship, partnership
(whether limited or general), holding company, joint venture, corporation, business
trust, or other entity which may be publicly or privately owned. This definition
includes a commercial enterprise consisting of a holding company and its wholly-
owned subsidiaries, provided that each such subsidiary is engaged in a for-profit
activity formed for the ongoing conduct of a lawful business. This definition shall
not include a noncommercial activity such as owning and operating a personal
residence.

(Emphasis added.) The petitioner claims to have restructured his investment such that there is one

new commercial enterprise, , which is the parent company of two wholly
owned subsidiaries,
The petitioner submitted a document entitled “Stock Power” affirming that in August 2006, the
titioner assigned 300 shares in to and thath
ﬁis the sole member o
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On November 28, 2008, this office advised the petitioner that -s 2006 Internal Revenue
Service (IRS) Form 11208, U.S. Income Tax Return for an S Corporation, Schedule K-1, lists the
petitioner and his wife as the sole shareholders. The AAQ requested 2006 and 2007 tax returns for
the relevant entities. In response, the petitioner submits a letter from his accountant explaining that
sole-member limited liability companies are disregarded entities for tax purposes and, thus, do not
require separate tax returns from the 0 e petitioner submits his personal IRS Form 1040
tax returns which list earnings from Wn Schedule E as well as rent that, according to
the Form 1099s submitted, was paid by  EEEEH - [

The record reveals that [ Bl has been a sub-chapter S corporation since 2001. The Internal
Revenue Service regulation at 26 C.F.R. § 1.1361-1(b) provides that only individual
shareholders of a sub-chapter S corporation. While the petitioner has explained wh
I do not file separate tax returns, the evidence is still

inconsistent as to whemmlly owned subsidiary of _

For all of the reasons set forth above, considered in sum and as alternative grounds for denial, this
petition cannot be approved.

This denial is without prejudice to the filing of a new petition by the petitioner supported by clear
evidence of the new commercial enterprise’s structure as one entity with wholly owned subsidiaries and
direct employees.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



