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DISCUSSION: The Director, California Service Center, denied the preference visa petition, which is
now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner seeks classification as an employment creation alien pursuant to section 203(b)(5) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(5). The record indicates that the petition

is based on an investment in a business, || GGG 0caced in a targeted
employment area for which the required amount of capital invested has been adjusted downward. Thus.
the required amount of capital in this case 1s $500,000. The _ IS a pre-
existing business entty, in which the petitioner invested to create a new commercial enterprise. The
purpose of the business was nitially to purchase and invest in a Motel 6 franchised facility and, with the
additional investment from the petitioner, the new commercial enterprise seeks to extend the current
Franchise License Agrecement and re-position the motel in the local market.

The director determined that the petitioner had tailed to demonstrate that she has invested or is actively
In the process of investing the required amount of capital and that the need for not fewer than 10
qualifying employees will result within two years of the investment.

On appeal, counsel asscrts that the petitioner has complied with the requirement to fully make available
the amount of investment under existing law. In addition, counsel maintains that the dircctor
miscalculated the number of total employees that the new commercial enterprise would need and has
met the requirement for the creation of 10 new jobs. For the reasons discussed below, the AAO [inds
that the petitioner has not overcome the director’s grounds for denial.

L THE LAW

Section 203(b)}(5XA) of the Act, as amended by the 21% Century Department of Justice
Appropriations  Authorizatton Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002). provides
classification to quahitied immigrants seeking to enter the United States for the purpose of engaging 1 a
new commercial enterprise:

(1) 1 which such alien has invested (after the date of the enactment of the Immigration
Act of 1990) or, 1s actively in the process of investing, capital in an amount not less than
the amount specified in subparagraph (C), and

(11) which will benefit the United States economy and create full-time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
{other than the immigrant and the immigrant’s spouse, sons, or daughters).

I1. PROCEDURAL AND FACTUAL BACKGROUND

The petitioner filed the petition on March 21, 2012, supported by the following types of evidence:
(1) a business plan for the Capital Hotels of Arkansas, Inc.; (2) copies of Internal Revenue Service
(IRS) refund checks made out to the petitioner’s spouse and documentation of the pathway of funds
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to the business account: (3) the 2003 articles of incorporation for || NG

(4) documentation of 300,000 shares of stock 1ssued to petitioner: (5) a market analysis report of

property showing current market value; (6) IENINGEGINGINGGGGGGNGNN (10 and 2011 IRS

Form 1120S U.S. Income Tax Returns for an § Corporation; (7) a March 12, 2012 renovation

agreement between [

(8) a March 14, 2012 renovation construction agreement between
and NG ) 2 copy of I Chcck madc out (o
I ((0) documentation establishing the location of the Motel 6 as a targeted

employment area; and (11) background information of the area.

On April 2, 2012, the director tssued a Request for Evidence (RFE) seeking further documentation
from the petitioner. The RFE noted that based on the initial submissions, the evidence failed to
demonstrate that $500,000 has been invested or 1s actively in the process of being invested and listed
the type of documentation that would help establish this requirement. The director, through the
RFE, also indicated that the initial submissions failed to demonstrate that the petitioner’s invested
capital was obtained through lawful means. The director stated in the RFE that while the petitioner
had submitted cvidence showing that the petitioner’s capital was obtained from an alleged IRS
refund check, to conform to the implementing regulatory requirement for lawful source of EB-5
mvestment, the petitioner needed to submit documents supporting the spouse’s tax refund amount
and whether the refund occurred as a result of funds obtained through lawful means. Additionally.
in the RFE, the director requested documentation demonstrating that the new commercial enterprisc
will create at least 10 full-time positions for qualifying employees. The director further observed
that a new commercial enterprise that has been established though a capital investment in a troubled
business must submit evidence that the number of existing employees will be maintained at no less
than the pre-investment level for a period of at least two years.

In response to the RFE, the petitioner re-submitted some of the financial documents showing the
pathway of funds into the business account. In addition, the petitioner submitted: (1) copy of a
check for $150,000, made out to _; (2) additional evidence of a contract amount and
funds already spent for contractor’s renovation work; (3) copies of IRS letters addressed to the
petitioner’s spousc, (4) the two refund checks the IRS issued to the petitioner's spouse. and the
spouse’s assoclated tax returns; (5) (6)
employment history of || [ [ N | GGG (7) copy of Form 1-9s for the employees of
; (8) comparison of_ with other four hotels in

which petitioner’s spouse holds an ownership interest; and (9) evidence of the two new employees
hired following the new investment in March, 2012.

After considering the additional documents in response to the RFE, the director denied the
petitioner’s 1-526 petition on May 9, 2012. The director identified (wo grounds for denial in the
decision. The director determined that the evidence of record was insufficient to show that the
petitioner has mvested or is actively in the process of investing the required amount of capital. The
director also found that the petitioner failed to establish that the new commercial enterprisc will
create 10 new full-time employment positions. Because the new commercial enterprise has not
created the required full-time employment at the time of investment, the director observed that the
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petitioner needed to submit a sufficiently detailed business plan to permit U.S. Citizenship and
Immigration Services (USCIS) to reasonably conclude that the enterprise has the potenual to meet the
job creation requircments. The director further stated that the petitioner needed to show the creation of
[0 additional jobs in addition to the positions that were already in exastence prior to the time of
investment.

On appeal, counscl asserts that the evidence shows that $300,000 is either invested or in the process of
being invesied and has been subject to risk, and an additional $200,000 investment will occur within the
two years, which 1s sufficient to meet the requirement for amount of capital. Counsel further asserts
that the director erred in noting that there were four employees, instead of two, working prior to the new
investment that resulted in the new commercial enterprise, resulting in a miscalculation of total number
of jobs the new commercial enterprise needed to create. Counsel maintains that the comprehensive plan
projects sufficient employment to meet the requirements of the implementing regulations.

1. ISSUES ON APPEAL
A. Investment of Capital

Under the regulation, the amount of capital generally required to make a qualifying investment in the
United States 1s S1,000,000. 8§ C.F.R. § 204.6(f)(1). However, 1f the investment 1s madc 1 an arca
deemed a targeted employment area, the amount of capital necessary 1s $500,000. The evidence of
record tndicates that Caddo Valley, Arkansas, the city in which the new commercial entity is located,
1s rural and, thus, a targeted employment area pursuant to 8 C.F.R. § 204 .6{(¢c). Conscquently. the
amount of capital that the petitioner must invest is $500,000.

The regulation at 8 C.F.R. § 204.6(e) defines capital and investment. The rcgulation at 8 C.F.R.
§ 204.6(j)(2) explains that a petitioner must document that he or she has placed the required amount
of capital at risk for the purpose of generating a return on the capital placed at nisk. Evidence of
mere intent to invest, or of prospective investment arrangements entailing no present commitment.
will not suffice to show that the petitioner is actively in the process of investing. The alien must
show actual commitment of the required amount of capital. The regulation then lists the types of
evidence the petitioner may submit to meet this requirement. Moreover, the full amount of the
requisite investment must be made available to the business most closely responsible for creating the
employment upon which the petition s based. Matter of Izummi, 22 [&N Dec. 169, 179 (Assoc.
Comm’r 1998).

[n this instance, the petitioner submitted documentation showing that the petittoner mvestced
$300,000 into the new commercial entity via a transfer from the pettioner’s personal bank account
into the business account of [nitially and in responsc to the

director’s RFE, the petitioner submitted documents showing that || GGG
paid $150,000 to NG © start the renovations on the motel property. The
petitioner further stated tha( N il pay an additional $150.000 to the

construction company as various stages of the renovations are completed. The statement
accompanying the initial Form [-526 petition effectively acknowledges that the required investment
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amount 1s $500.000 by stating that the petitioner will invest the remaining $200,000 within two
years. However, as noted above, the mere intent to invest at a later time i1s msufficient to
demonstrate that a petitioner i1s actively in the process of investing. 8 C.F.R. § 204.6()%2). The
petitioner has not documented that the remaining $200,000 are in escrow, committed to be invested
through a secured promissory note, or otherwise commited.

Counsel asserts on appeal that there 15 nothing in the relevant statute, implementing regulations. or
the precedent decisions that the director cites requiring that the full S500,000 investment be made
prior to the filing of the petition or requiring that the investment be placed at risk prior to the filing
of the petition. The plain language of 8 C.F.R. § 204.6(j)(2), which specifies that “the petition must
be accompanied by evidence that the petitioner has placed the required amount of capital at risk,”
directly contradicts counsel’s position. In addition, Matter of [zummi, 22 1&N Dec. at 179, {urther
clarified that the full amount of investment capital must be made available to the business cntity that
1s responsible for creating employment. Thus, the petitioner’s failure to make available or othcrwise
commit the remaining $200,000 to the new commercial enterprise also constitutes a failure to place
the required amount of capital at risk. Matter of Ho, 22 I&N Dec. 206, 210 (Assoc. Commi'r 1998).

states:

Betore it can be said that capital made available to a commercial enterprise has been
placed at risk, a petitioner must present some evidence of the actual undertaking of
business activity; otherwise, no assurance exists that the funds will in fact be used to
carry out the business of the commercial enterprise. This petitioner's de mininis
action of signing a lease agreement, without more, is not enough.

It is acknowledged that, unlike the petitioner in Matter of Ho, this petitioner has an operating
business. Regardless, the case stands for the proposition that all the funds must be at risk. Matter of
Ho states:

Simply formulating an idea for future business activity, without taking meaningful
concrete actton, 1s similarly insufficient for a petitioner to meet the at-risk

requirement.

Id. at 210. While the petitioner has explained how || EEEREGNENEGEGEGEE i spend the

additional $150.000 already transferred to the company, the business plan merely states: “The
balance of the $200,000.00 (Two Hundred Thousand Dollars) Investment will be made within Two
years period.” The business plan does not include any financtal projections or other explanations as
to how the company will spend that money and the petitioner has not documented that she has an
additional $200,000 available to invest let alone fully committed to invest through, for example,
placement 1n an escrow account or an obligation set torth in a secured promissory note. Muatter of
Hstung, 22 1&N Dec. 201, 204 (Assoc. Comm’r 1998) (providing the requirements for a promissory
note to document a commitment of funds).

Accordingly, the petition cannot be approved because the petitioner failed to invest the requisite
amount of capital.
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B. Employment Creation

The regulation at 8§ C.F.R. § 204.6(3)(4)(1) lists the evidence that a petitioner must submit o
document employment creation, including photocopies of relevant tax records, Form [-9, or other
similar documents for 10 qualifying employees, if such employees have alrcady been hired
following the establishment of the new commercial enterprise; or a copy of a comprchensive
business plan showing the need {or not fewer than 10 qualifying employees.

A comprehensive business plan as contemplated by the regulations should contain, at a minmmum. a
description of the business, its products and/or services, and its objectives. Muatter of Ho. 22 &N
Dec. at 213. Elaborating on the contents of an acceptable business plan, Marter of Ho states that the
plan should contain a market analysis, the pertinent processes and suppliers, marketing stratcgy.
organizational structure, personnel’s experience, staffing requirements, timetable for hiring. job
descriptions, and projections of sales, costs and income. The decision concludes: “*Most importantly,
the business plan must be credible.” [fd.

The regulation at 8 C.F.R. § 204.6(¢) defines employee as an individual who provides services
directly to the commercial enterprise and excludes independent contractors. The same rcgulation
defines qualifying employee as a United States citizen, a lawfully admitted permanent resident. or
other immigrant lawfully authorized to be employed in the United States. The definition excludes
the petitioner, the petitioner’s spouse, sons, or daughters, or any nonimmigrant alien.

The petitioner inittially attempted to 1dentify the prior business as a troubled business, but there is
insufficient evidence in the record to support such a finding. Following a review of the initially
submitted evidence, the director determined that the record failed to persuasively demonstrate that
the new commerctal enterprise will create not fewer than 10 full-time positions for qualifying
employees and requested the petitioner to submit a comprehensive business plan, as outlined in 8
C.F.R. § 204.6()(4)(1XB) and Marter of Ho, to allow USCIS to reasonably conclude the cnterprise
has the potential to meet the job creation requirements. In response to the director’s request. the
petitioner submitted a document titled “Future Staffing Plan,” which provided a schedule for hiring
and the expected statfing rcquirements for the new commercial enterprisc indicating that a total of
12 employees would be employed by October 2014. In his decision, the director ultimately
determined that the record did not include a comprehensive business plan, based on which USCIS
could reasonably conclude that the required job creation numbers would be met. The director also
observed that a minimum of 14 employees would be required to meet the requirements of the new

entity.

On appeal, counsel maintains that the director erred 1n noting that there were four cmployees working
prior to the new investment, instead of two, resulting in the director’s miscalculation that the new
commgrcial enterprisc must have a total of 14 full-time employees within a two year time frame instead
of 12 employees. Counsel further asserts that the correct number of jobs has been supported by a
comprehensive plan to meet the requirements of the implementing regulations.
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As an nitial matter, the record reveals that $300,000 was deposited into the business account of the new
commercial enterprise on March 16, 2012, Temporarily setting aside the issue of a $300.000
mvestment being an alternate basis of denial as discussed in the preceding section, the record includes
quarterly wage reports 1o state and federal tax authorities and internal business records. including pay
stubs, which sufficiently demonstrate that two employees were working prior to March 16, 2012, and
that two additional employees were hired following the investment creating the new commercial
enterprise.  Therefore, the new commercial enterprise must hire a total of 12 employees (two pre-
existing employees pilus 10 new employees) within a two year time frame.

Nevertheless, even assuming that 12 18 the correct number of total jobs, the director property determined
that the record does not mmclude a comprehensive plan upon which USCIS could reasonably base the
conclusion that the required job creation numbers would be met. The petitioner’'s projected
employment requirements are based on a 50% occupancy rate, but failed to support the claimed
occupancy rate tor the arca where the new commercial enterprise is located. Moreover. the “Future
Staffing Plan” indicates that based on the unsubstantiated occupancy rate, the new commercial
enterprise could employ three full-time maids. However, the “Future Stalfing Plan™ projects
employing five full-time maids by October 2012, to result in the total of 12 emplovees. The plan
does not account for any potential growth within the two year time frame and therefore fails 10
demonstrate that five full-time maid positions could be supported. Along with these two examples
of unsupportable assumptions that undermine the plan’s credibility, the director properly determined
that because the plan lacks critical corroborating data and fails to substantiate its employment
projections, 1t otherwise fails to constitute a comprehensive business plan upon which USCIS can
determine whether or not the new commercial enterprise could meet the job creation requircments.

Accordingly, the petition cannot be approved because the new commercial cnterprise fatls 10 meet
the job creation requirements.

[V. SUMMARY

For all of the reasons set forth above, considered in sum and as alternative grounds for denal. this
petition cannot be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Acl.
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appceal 1s dismissed.



