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DISCUSSION: The Director, California Service Center, denied the preference visa petition, which is 
now before the Administrative Appeals Office {AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks classification as an employment creation alien pursuant to section 203(b)(5) of the. 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(5). The petition is based on an 
investment in a business, a dry cleaning business in Weston, Florida. The petitioner 
indicated on part 2 of the petition that the business is not located in a targeted employment area. Thus, 
the required amount of capital in this case is $1,000,000. 

In her May 18, 2012 decision, the director denied the petition on three bases. First, the petitioner has 
failed to demonstrate that he has placed the required amount of capital at risk for the purpose of 
generating a return on the capital. Second, the petitioner has failed to document the lawful source of the 
required amount of capital. Finally, the petitioner has failed to establis~ that the claimed investment has 
created or will create at least 10 full-time positions for qualifying employees. 

On appeal, the petitioner, through his counsel, submits a brief and additional documents. For the 
reasons discussed below, the petition~ has not overcome any of the director's grounds for denial; 

I. THE LAW 

Section 203(b)(5)(A) of the Act, as amended by the 21st Century Department of Justice 
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides 
classification to qualified immigrants seeking to enter the United States for the purpose of engaging in a 
new commercial enterprise: 

(i) in which. such alien has invested (after the date ofthe enactment ofthe Immigration 
Act of 1990) or, is actively in the process of investing, capital in an amount not less 
than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full-time employment for 
not fewer than 10 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United 
States (other than the immigrant and the immigrant's spouse, sons, or daughters). 

II. PROCEDURAL AND FACTUAL BACKGROUND 

The petitioner filed the petition on January 31, 2011, supported by the following types of evidence: 
(1) documents relating to ; (2) documents relating to 
(3) bank documents from (4) documents relating to the purchases 
of gold from ; (5) Monthly Production Records from the _ 

(6) documents issued by the Office of Registrar of Business Nam~s, 
in Georgetown, Demerara, Guyana; (7) documents and checks relating to 
purchase of in Weston, Florida, from (8) . a warranty deed for the 
petitioner's private residence dated August 30, 2010; (9) Forms 1-9, Employment Eligibility 
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· Verifications, and other employee-related documents; (10) a September 2010 bank statement for the 
.,·for an account with account number ending in 

(11) documents relating to the management of _ (12) ~ August 
2010 to November 2010 online banking printouts for an account with account number ending in 

(13) August 2010 to November 2010 online banking printouts for an 
account with account number ending in ; (14) documents relating to the petitioner and his 
family members; (15) a 2010 letter from - - -

in Gartica, Guyana; (16) an undated document entitled "Parent Company, 
and (17) 2007 to 2009 tax 

documents relating to 

On August 11, 2011, the director issued a Request for Evidence (RFE), requesting the petitioner to 
provide additional information, including (1) evide~ce showing that the business the petitioner 
purchased constitutes a new commercial enterprise; (2) evidence that the petitioner has invested or is 
actively in the process of investing the required amount of capital; (3) evidence of the lawful source 
of the petitioner's funds; and (4) evidence that the claimed investment has created or will create at 
least 10 new full-time positions for qualifying employees. 

The petitioner responded to the director's RFE with a letter from counsel dated November 1, 2011, 
and a number of documents. The petitioner had previously orovided some of the documents. The 
documents include: ( 1) an October 17, 2011 letter from a manager at a 
branch in Guyana; (2) an October 18, 2011 letter from a general manager at the 

(3) documents relating to the ; (4) documents 
relating to the . ( 5) documents relatmg to the ( 6) a September 
2010 bank statement for the" 'with account number 
ending in _ (7) unaudited financial statements relating to the petitioner and 

(8) 2010 and 2011 tax-related documents for (9) documents relating to 
; (10) a warranty deed dated August 30,2010, and an online printout relating to the 

value of the residential orooerty; (11) an online banking printout covering July through September 
2011 for account ending in (12) online banking printouts covering July 
through October 2011 for account ending in (13) the petitioner's July 2011 
to September 2011 bank statements for accounts .ending in and (14) the petitioner's 
September 2011 to October 2011 online banking printout for an account ending in (15) 
photographs of and of mining in Guyana; and ( 16) documents relating to 

business operation. · 

On January 18, 2012 the director issued a notice of intent to deny (NOID), concluding that the 
petitioner had still not established that he had placed his own funds at risk, the lawful source of those 
funds, or that he had created or would create the necessary jobs. In response, the petitioner provided 
three sets of documents. The first set of documents includes a February 15, 2012 letter from counsel 
and (1) an undated document entitled "Parent Company, 

Job Creation Plan;" apd (2) an undated document entitled "Parent 
Company, Capital 
Investment Plan." The second set of documents includes a March 23, 2012 letter from counsel, and 
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(1) a February 17, 2012 letter from : 
the 

(2) a March 21, 2012 letter from 
; (3) a March 5, 2012 letter from 

, chartered accountants; and (4) documents issued by the Office of Registrar of 
Business Names. The third set of documents includes an April 4, 2012 letter from counsel, and (1) a 
March 28, 2012 letter from (2) 2011 unaudited financial statements relating to the 
petitioner and _ ~ (3) a March 29. 2012 letter from 

and ( 4) documents relating to ; business operation. 

In her May 18, 2012 decision denying the petition, the director concluded that the petitioner's 
evidence fails to show that: (1) the required amount of capital was placed at risk for the purpose of 
generating a return on the capital; (2) the lawful source of the required amount of capital; or (3) the 
claimed investment has created or will create at least 10 full-time positions for qualifying 
employees. 

On appeal,_ counsel asserts that the director erred. In support of the appeal, the petitioner files 
counsel's brief and a number of documents, some of which were already part of the record. The 
appellate documents include: (1) June 2012 b_ank statement for an account with 
account number ending in (2) a July 3, 2012 letter from 

(3) 2012 bank documents from Scotiabank; ( 4) a letter from . , a 
manager at a : branch in Guyana, mistakenly dated May 18, 2004; (5) a June 27, 2012 
letter from a manager at a branch in Guyana; ( 6) documents from the 

(7) an October 17, 2011 letter from (8) an. 
· October 18, 2011 letter from the _ (9) documents issued by the Office of 
Registrar of Business Names; (10) a September 2010 bank statement for the.' 

with an account number ending in (11) photographs of 
, and of mining in Guyana; (12) unaudited financial statements relating to the petitioner 

and (13) the August 30, 2010 warranty deed, and an online printout 
relating to the value of this residential property; and (14) a October 2011 online 
banking printout for an account with account number ending in 

For the reasons discussed below, the AAO affirms all three bases of the director's denial of the petition, 
and the petitioner's appeal will be dismissed.· 

III. ISSUES ON APPEAL 

A. Investment of Capital 

The regulation at 8 C.P.R. § 204.6(e) defines"capital" and "investment." The regulation at 8 C.P.R. 
§ 204.6(j)(2) explains that a petitioner must docum~nt that he or she has placed the required amount 
of capital at risk for the purpose of generating a return on the capital. Evidence of mere intent to 
invest, or of prospective investment arrangements entailing no present commitment, will not suffice 
to show that the petitioner is actively in the process of investing. The alien must show actual 
commitment of the required amount of capital. The regulation then lists the types of evidence the 
petitioner may submit to meet this requirement. The full amount of the requisite investment must be 
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made available to the business most closely responsible for creating the employment upon which the 
petition is based. Matter oflzummi, 22 I&N Dec. I69, I79 (Assoc. Comm'r I998). · 

The petitioner1has not shown that he has placed the required amount of his personal funds at risk as 
capital for the PWPOSe of generai.ing a retuin on the capital. First, the information provided on the 
Form 1-526 petition regardwg the petitioner's interest in is inconsistent with 
evidence in the record. Specifically, according to part 3 of the petition, as of the date of filing, 
January 3I, 20II, the petitioner owned 76.25 percent of . This information is 
inconsistent with information provided in . Articles of Incorporation and corporate 
stock share certificates. According to these corpo~ate documents, has a total of 
I ,000 shares of common stocks, of which 800 shares were issued to _ I 00 
shares were. issued to the petitioner, and the remaining I 00 sh~es were issued to 

the petitioner's wife. In other words, the evidence in the record shows that the petitioner 
owns I 0 percent, not 76.25 percent of Page 7 of an undated document entitled 
"Parent Company, similarly 
provides that owns 80 percent of the petitioner owns 
IO percent, and the petitioner's wife owns the remaining IO percent. Moreover, . 
20IO U.S. Corporation Income Tax Return, Internal Revenue Service (IRS) Form II20, Schedule L, 
Item 22b, confirms that there is a total of $1,000 in common stock, but Schedule G, Part II, indicates 
that the petitioner owns, directly or indirectly, I 00 percent of ''the total voting power of all classes of 
the corporation's stock entitled to vote;" The petitioner has provided inconsistent evidence relating 
to his ownership interest in "[I]t is incumbent ·upon [him] to resolve the 
inconsistencies by independent objective evidence. Attempts to explain or reconcile the conflicting 
accounts [or evidence l, absent competent objective evidence pointing to where the truth, in fact, lies, 

·will not suffice." Matter ofHo, I9 I&N Dec. 582, 59I-92 (BIA I988). The petitioner has provided 
no such evidence to explain or reconcile the inconsistent evidence. · 

Second, the evidence in the record does not support the information provided on the Form 1-526 
petition as relating to the petitioner's initial investment in Specifically, part 3 of 
the petition provides that on August 30, 20I 0, the petitioner made an initial investment of 
$1,181 ,000. It appears that the petitioner calculated this amount from: (1) the $550,000 that the 
petitioner claims to have paid to purchase iri September 20 I 0; and (2) the $631 ,000 
that the petitioner claims to have paid· to purchase a residential property located in Cooper City, 
Florida in April 2009, which the petitioner lists as his personal address. 1 The petitioner arid his wife 
transferred the residential property to for $I 0 but continue to list the property as 
their residence. · 

Initially, the evidence in the record fails to show that the petitioner was the one who paid $550,000 
to acquire The "Contract for Purchase and Sale of Assets," executed on August 24, 
2010, shows that Inc. purchased the dry cleaning-business assets of for 
$550,000. On September 10, 20IO, wired $500,000 from its account ending in 

to counsel's escrow trust account ending in The evidence, including bank statements in 
the record going back to August 20IO, fails to show that any of the $500,000, or the $5,000 deposit, 

I $550,000 + $631,000 = $1,181,000. 
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came from the petitioner's personal funds. Although the AugUst 2010 to September 2010 online 
banking printout for account ending in : shows a September 9, 2010 deposit 
of $399,963, and a September 2, 2010 deposit of $99,976, the petitioner has not shown that these 
funds, totaling $499,939, came from his personal funds or accounts.2 Rather, a document entitled 
"2nd Prior Cycle Activity" reflects that · transferred the funds to 
the business account ending in The petitioner has provided no documentation establishing his 
relationship or affiliation with the reason why 

wired nearly $500,000 to s account; or that 
; funds constitute the petitioner's investment in 

In addition, the evidence fails to show that $631 ,000, which was the price the petitioner and his wife 
paid in April 2009 to purchase the residential property located at in Cooper 
City, Florida, constitut~s capital that has been placed at risk for the purpose of generating a return on 
the capital. The regUlation at 8 C.F.R. § 204:6(e) provides that: "All capital shall be valued at fair 
market value in United States dollars," not purchasing price. Moreover, the petitioner has not_shown 
that the residential property has been placed at risk for the purpose of generating a return for 

The petitioner lists the address for this residence as his personal address on the Form 1-
526 petition. Although for $10, the petitioner and his wife transferred the residential property to 

in AugUst 2010, the petitioner has provided no evidence showing that the 
residential property is in any way associated with dry cleaning business, or any 
other business. The record contains a leas~ assignment for a commercial location, 

the address the company lists as its own on its tax returns and invoices. Indeed, although 
2"010 U.S. :.Corporation Income Tax Return, IRS Form 1120, Schedule L, Item 

1 Oa, lists $300,000 of dry Cleaning machinery and equipment as "Buildings and other. depreciable 
assets," it fails to include the residential property as an asset. 3 Similarly, the undated document 
entitled "Parent Company, . 
Capital Investment Plan," makes no mention of the residential property as the petitioner's investment 
ill Instead, it lists the company's assets as dry cleaning equipment, goodwill and a 
utility deposit. 

Third, the evidence in the record does not support the information provided on the Form 1-526 
petition as relating to the petitioner's total investment in Specifically, according to 
part 4 of the petition, the petitioner invested an additional $29,317, in the form of "total amount in 
U.S. bank account," bringing the total investment in to $1 ,21 0,317, as of January . 
31, 2011, the date he filed his petition. Th~ petitioner has provided no explanation as to the $29,317 
amount. In fact, this amourl.t is inconsistent with amounts listed .in counsel's appellate brief. 
Accorqing to page 3 of the appellate brief, in addition to the initial investment o{ $550,000 and 
$631 ,000, a total· of. $1,181 ,000, the petitioner made two additional cash investments. The first one 
was in the amount of $99,976 on an unspecified date; and the second one was in the amount of 
$199,940 on June 20, 2012. The appellate brief, however, makes no mention of the $29,317 amount. 

2 $399,963 + $99,976 = $499,939. ' . . . . 
3 The 20 I 0 Asset Detail Report for the tax return lists the depreciation class for the $300,000 as "Machinery and 
equipment other." 
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Fourth, the evidence fails to support the petitioner's claim, made on page 3 of the appellate brief, 
that as of June 1, 2012 he invested an additional cash investment of $99,976. The petitioner fails to 
explain when specifically he made this cash investment. According to August 

- 2010 to September 2010 online banking printout for an account ending in there was a $99,976 
deposit on September. 2, 2010. The online printout does not identify the source of the deposit. The 
documented entitled "2nd Prior Cycle· Activity" for business account however, shows the 
funds came from As noted, the petitioner has provided no 
documentation establishing his relationship or affiliation with the 
reason why wired the funds to account, or that 

funds constitute the petitioner's investment in 

Similarly, the evidence fails to show that at the time the petitioner filed his Form 1-526 petition, he 
had invested or was actively in the process of investing the $199,940 referenced by counsel on 

. appeal. See 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 
1971) (the petitioner must demonstrate eligibility for the visa petition at the time of filing). A June 
20, 2012 document entitled "Outgoing Payment Transfer" shows that the petitioner 
wired from his personal account $200,000 to account with account number 
ending · in The June 2012 bank statement for account, with account 
number ending in shows that $199,940 of the $200,000 was credited to the account. As the 
funds were wired in June 2012, over a year after the petitioner's fj.ling ofthe Form I-526 petition, the 
petitioner has not shown that at the time he filed the petition, he. had invested or was actively in the 
process of investing these funds. The regulation at 8 C.F .R. § 204.60)(2) specifically provides that 
"[ e ]vidence of mere intent to invest, or of prospective investment arrangements entailing no present 
co~itment, will not suffice to show that the petitioner is actively in the process of investing." 

Fifth, 2010 IRS Form 1120 fails to support the petitioner's assertion that he has 
invested at least $1,000,000 in Specifically, Schedule L, Item 22, shows only 
$1,000 in stock and Item 23, "Additional paid-in capital," is blank. Moreover, Schedule L, Item 19, 
shows that at the end of 2010, had a total of $529,654 in "loans from 
shareholders." As both Schedule G, Part II, and Information Return of a 25% Foreign-Owned U.S. 
Corporation or a Foreign Corporation Engaged in a U.S. Trade or Business, IRS Form 5472, Part II, 
indicate that the petitioner is the only shareholder of the 2010 tax return shows 
that the petitioner has loaned $529,654 to Similarly, according to 
Inc.'s balance sheet, attached to "Parent Company, 

"as ofNovember30, 2010, received a $559,530.08 "loan 
from shareholder." Indeed, the evidence shows that at least half of the petitioner's claimed equity 
investment is a loan to not an equity investment, and the only equity is $1 ,000 in 
stock. 

In light of the above, the petitioner has not demonstrated a· qualifying equity investment of personal 
funds of at least $1 ,000,000. · 
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B. Source of Funds · 

In order to establish the lawful source of funds, the regulation at· 8 C.F .R. § 204.60)(3) lists the type 
of evidence a petitioner must submit, as applicable, including foreign business registration records, 
business or personal . tax returns, or evidence of other sources of capital. A petitioner cannot 
establish the lawful source of funds merely by submitting bank letters or statements documenting the 
deposit of funds. Matter of Ho, 22 I&N Dec. 206, 210-211 (Assoc. Comm 'r 1998); Matter of 
Izummi, 22 I&N Dec. at 195. An unsupported letter indicating the number and value of shares of 
capital stock held by the petitioner in a foreign business is also insufficient documentation of source 
of funds. Matter of Ho, 22 I&N Dec. at 211. 

On appeal, counsel asserts that the petitioner "is involved in several commercial enterprises in his 
home country of Guyana that includes [sic] a gold mining business, a hotel, and a general store. 
[The] [m]ajority of [the petitioner's] income is derived from the operation of the gold mine.'~ 
Counsel further asserts that the petitioner has shown the lawful source of his funds through the 
following evidence: 

1. A letter from confirming that it does business with [the] 
Petitioner through his gold mining operation; 

2. Verification from the that [the] petitioner does lawful 
business with the 

3. The lawful [r]egistration of [the] petitioner's gold mining operation and a Value 
Added Tax Registration Certificate; 

4. Photographic depiction of the gold mining operating; and 
5. A Financial Statement of the gold mining operation. 

None of the abovementioned evidence or anv other evidence in the record establishes the lawful 
. source of the funds transferred to First, although the letters from the . 

verify the existence of the petitioner's bank account and provide 
some information on the account balance, they fail to provide specifics as to the source of the funds 
in the account. For example, the letter from (dated May 18, 2004 
despite referencing 2010 transactions) verifies two transactions in the petitioner's account. The 
letter, however, fails to provide information relating to the source of the funds in the account. 
Similarly, although the June 27, 2012 letter from _>rovides the petitioner's account 
balance as of June 25, 2012, it fails to include information on how the petitioner accumulated the 
funds. The same deficiencies exist in all of the letters from including those dated March 
29, 2012; October 17, 2011; and August 9, 2010. In short, these letters fail to establish the lawful 
source of the petitioner's claimed investment. 

Second, the documents relating to fail to establish the lawful source of 
the petitioner's claimed investment. The evidence shows that the petitioner is an owner of 

_ in Guyana. According to the "Memorandum of Understanding," dated October 5, 
2010, and a letter from the petitioner owns 75 percent of the _ 

and owns the remaining 25 percent. The record also contains 
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docUments. includimz those from the showing that 
has sold raw gold. A March 5, 2012 letter from _ provides 

information relating to _ _ gross revenues from 2007 to 2011. According 
to this letter, 2011 gross revenue was 175,221,403 Guyanese dollars 
(GYD) or $867,433. According to _ March 28, 2012 letter, however, 

; 2011 gross revenue was GYD 205,514,013 or.$1,029,070, nearly 20 percent higher than 
origt- .·n- al- ly- stated in the March 5, 2012 letter.4 As the petitioner has provided inconsistent evidence, 
"it is incumbent upon [him] to resolve the inconsistencies by independent objective evidence. 
Attempts to explain or reconcile the-conflicting accounts [or evidence], absent competent objective 
evidence pointing to where the truth, in fact, lies, will not suffice." Matter of Ho, 19 I&N Dec. at 
591-92. The petitioner has provided no such evidence to explain or reconcile the inconsistent 
evidence relating to _ _ _ 2011 gross revenues. In addition, gross revenue, 
which excludes expenses, does not constitute the net income of the company or :funds the petitioner 
received as the company's shareholder. Indeed, the record lacks evidence, such as the petitioner's 
personal tax returns prior to the funds transfers, payroll documents, and corporate minutes relating to 
dividend issuance, showing that the distributed any of its profits or 
revenues to the petitioner's personal account as salary or a dividend. 

Corporate earnings say nothing about the petitioner's individual level of earning. Matter of Izummi, 
22 I&N Dec. at 195. It is well established that a corporation is a legal entity separate and distinct 
from its stockholders, and this is true even though one person may own all or nearly all of the capital 
stock. See Matter of Aphrodite Investments Limited, 17 I&N Dec. 530 (Comm'r 1980); Matter of 
Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm 'r 1980); Matter of Allan Gee, Inc., 17 I&N Dec. 296,. 
297-98 (Reg'l Comm'r 1979) (citingDalton v. Bowers, 287 U.S. 404,408,410 (1932); Cannon Mfg. 
Co. v. Cudahy Packing Co., 267 U.S. 333 (1925); Matter of M, 8 I&N Dec. 24, 50 (BIA 1958, AG 
1958); Haese v. A;R. Demory Inv. Co., 38 F.2d 232 (9th Cir. 1930), cert. denied, 282 U.S. 841 
(1930)). The fact that one person owns a majority or all of the stock in a corporation, does not, of 
itself, make him entitled to all. the profits or liable for all the debts of the corporation. See Matter of 
Allan Gee, Inc., 17 I&N Dec. at 298. 

Third, although according to the "Memorandum of Understanding" dated October 5, 2010 the 
petitioner owns 75 percent of · neither this document nor any other 
evidence in the record indicates what percentage the petitioner owned, if any, before October 5, 
2010. The petitioner's prior ownership level is important because he purchased _ for 
$550,000 in September 2010 aiid purchased the residential property for $631,000 in April 2009, all 
before he acquired 75 percent of the on October 5, 2010. In short, the 
"Memorandum of Understanding" fails to establish the lawful source ofthe 2009 and 2010 transfers. 

Fourth, the 2011 and 2010 unaudited financial statements relating to the petitioner and 
fail to establish the lawful source of the petitioner's claimed investment. The 

preparer, acknowledged that the financial statements ''were prepared . . . from the 
records, information and explanation supplied by [the petitioner] and are in agreement with records 

4 (GYD 205,514,013- GYD 175,221,403) + GYD 175,221,403 GYD X 100 ~ 17; ($1,029,070- $867,433) + $867,433 
x too~ 19. 
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kept." The preparer failed to specify the "records" referred to in his statement. In other words, the 
evidence shows that the information from the 2010 or 2011 unaudited financial statements came· 
from the petitioner, and does not show that the preparer has independently verified the information. 
Indeed, the record lacks sufficient evidence to support the information contained in the unaudited 
financial statements. 

In addition, the financial statements indicate that the petitioner and 
"Trading as had a "Profit Distributable" to the petitioner of GYD 131 ,628,268, or 
$640,029 in 2010, and GYD 93,845,093, or $456,312 in 2011.5 The petitioner, however. has 
provided no evidence, such as bank statements or wire transfer receipts, showing that 

actually distributed any of the "Profit Distributable" to him. Also, according to "[the 
Petitioner's] Income Tax Computation, Year of Assessment 2011," his ''Net Profits" were GYD 
2,511;581, or $12,212.30, and his "Chargeable Income" was GYD 1,995,889, or $9,704.80.6 

According to "[the Petitioner's] Income Tax Computation, Year of Assessment 2012," his ''Net 
Profits" were GYD 2,673,304, or$ 12,998.70, and his "Chargeable Income" was GYD 2,116,750, or 
$10,292.50.7 These amounts fail to support the assertion that in 2010 or 2011, the petitioner 
received the full "Profit Distributable" attributed to him in the company financial statements. 

Fifth, a June 20, 2012 document entitled "Outgoing Payment Transfer" shows that the 
petitioner wired $200,000 from his personal account to account ending in 
The petitioner, however, has provided insufficient evidence showing how he acquired the $200,000, 
or if the funds came from the profits of or the other businesses that he 
claims to own, and 

Sixth, the petitioner's claimed involvement in 
fails to establish the lawful source of his claimed investment in 

Inc. Initially, the petitioner has provided no evidence relating to the source(s) of the funds he used to 
establish any of the three companies. Moreover, according to the "Certificate of Registration," 
issued by the Office of Registrar of Business Names, the petitioner's wife, 
owns The petitioner has failed, however, to provide any evidence showing that 
has had any profits. Similarly, although the "Certificate of Registration." issued by the Office of 
Registrar of Business Names, shows that the petitioner owns the 
petitioner has not provided any evidence showing that the business has had any profits; 

s U.S. dollar amounts calculated using the exchange rate for December 31, 2010 and December 31, 2011, at 
www.oanda.com/currency/converter/, accessed on December 29, 2012, and incorporated into the record of proceeding. 
6 U.S. dollar amounts calculated using the exchange rate for December 31, 2010, at 
www.oanda.com/currency/converter/, accessed on January 14, 2013', and incorporated into the record of proceeding. 
7 U.S. dollar amounts calculated using the exchange rate for December 31, 2011, at 
www.oanda.com/currency/converter/, accessed on January 14, 2013, and incorporated into the record of proceeding. 
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. . 

In light of the above, the petitioner has not shown that he lawfully accumulated $1,000,000 or 
documented the lawful source of his claimed investment in 

C. Employment Creation 

The regulation at 8 C.F.R. § 204.6G)(4)(i) lists the evidence that a petitioner must submit to 
document employment creation, including photocopies of relevant tax records, Form 1-9, or other 
similar documents for 10 qualifying employees, if such employees have already been hired 
following the establishment of the new commercial enterprise; or a copy of a comprehensive 
business plan showing the need for not fewer than 10 qualifying employees. If the petitioner invests 
in a pre-existing, ongoing business, then the petitioner must create no fewer than 10 qualifying 
positions, and he "cannot directly cause a net loss of employment.'-' Matter of Hsiung, 22 I&N Dec. 
201, 204-05 (Assoc. Comm'r 1998). Moreover, "it is the job-creating business that must be 
examined in determining whether a new commercial enterprise has been created," or if the business 
is a pre-existing, ongoing business. Matter of Soffici, 22 I&N Dec. 158, 166 (BIA 1998). 

A comprehensive business plan as contemplated by the regulations should contain, at a minimum, a. 
description of the business, its products and/or services, and its objectives. Matter of Ho, 22 I&N 
Dec. 206, 213 (Assoc. Comm'r 1998). Elaborating on the contents of an acceptable business plan, 
Matter of Ho states that the plan should contain a market analysis, the pertinent processes and 
suppliers, marketing strategy, organizational structure, personnel's experience, staffing 
requirements, timetable for hiring, job descriptions, and projections of sales, costs and income. The 
decision concludes: "Most importantly, the business plan must be credible." /d. 

1. Investment in a Troubled Business 

On appeal counsel. asserts on page 2 of the appellate brief that was a "declining dry 
cleaning store," and that, the petitioner's investment "save[ d] the existing jobs that would have been 
lost." The petitioner further asserts, "[b]ut for [his] capital investment, the business would have 
closed, all existing jobs would have been lost, and the numbers to the unemployment roll would have 
increased." The regulation at 8 C.F.R. § 204.6(j)(4)(ii) does permit an alien to include preserved 
jobs where the investment is made in a troubled business. Counsel, however, does not discuss the 
requirements for a troubled business and provides no authority for the implication that a "but for" 
analysis can supplant the requirement at 8 C.F.R. § 204.6(j)(4)(ii) that job preservation is only 
permissible when the new commercial enterprise is a troubled business as defined in the regulation 
at 8 C.F.R. § 204.6(e). 

Notwithstanding counsel's assertions, 
1

the petitioner 'has provided no evidence showing that before 
his investment, was a /troubled business~ as defined under the regulation at 8 C.F.R. 
§ 204.6(e) .. In response to the director's NOID, the petitioner submitted a job creation plan that 
states that was a troubJed business as the time of the petitioner's investment because 
it suffered declining sales. The re!Wlation at 8 C.F.R. § 204.6(e), however, defines a troubled 
business and the definition does not indicate that declining sales is a relevant consideration. Instead, 
the relevant regulation provides: i 
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·Troubled business means a business that has been in existence for at least two' years, 
has incurred a net loss ·for accounting pUrposes (determined on the basis of generally 
accepted accounting principles) during the twelve,. or twenty-four month period prior 
to the priority date on the alien entrepreneur's Form 1~526, and the loss for such 
period is at least equal to twenty percent of the troubled business's net· worth prior to 
such loss. For pUrposes of determining whether or not the troubled business has been 
in existence for two years, successors in interest to the troubled business will be 
deemed to have been in existence for the· same period of time as the business they 
succeeded. . · 

The 2008 and 2009 tax documents show the following: 

Net Worth at 
Ordinary Business Beginning of Year 

Income (Loss)8 (stock plus retained 
earnings) .. 

2008 -$34,264 Negative 

2009 $2,151 Negative 

Total loss over 24 
months: $32,113 

According to the definition of troubled business under the regulation at 8 C.F.R. § 204.6(e), United 
States Citizenship and 'Immigration Services (USC IS) will consider the net loss over the twelve and 
nyenty-fourmonth periods prior to the petitioner's investment. did not suffer a net 
loss in the twelve months prior to the petitioner's investment. The business did suffer a net loss over 
the twenty-four month period prior to the petitioner's investment. The net worth prior to that loss 
was negative; thus, 20 percent of that net worth is a meaningless number to which to compare the net 
loss. Nevertheless, given that _ . had a negative net worth two years prior to the 
priority date and suffered an overall net loss during the _following two-year period, the company 
constituted a troubled business as contemplated under the regulation at 8 C.F.R. § 204.6(e). 

Nevertheless, wider the regulation at 8 C.F.R. § 204.6G)(4)(ii), 

To show 'that a new commercial enterprise which has been established through a 
capital investment in a troubled business meets the statutory employment creation 
requirement, the petition must be accompanied by evidence that the number of 
existing employees is being or will be maintain.ed at no less than the pre-investment 
level for a period of at least two years. Photocopies of tax records, Forms I-9, or 

I . 

8 U.S. Income Tax Return for an S Corporation, IRS Forms 1120S, ~tern 21. 
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other relevant documents for the qualifying employees and a ~omprehensive business· 
plan shall be submitted in support of the petition. 

The petitioner has provided no evidence relating to the number of existing employees before he 
invested in ~ in September 2010. As such, he has failed to show that he meets the 
statutory employment creation requirement, because he has failed to provide evidence that the 
number of existing employees is being or will be maintained at no less than the pre-~nvestment level 
for a period of at least two years. 

First, the record contains inconsistent documents relating to employment. According to part 4 of the 
petition, is a new commercial enterprise resulting from the purchase of an existing 
business. Accordins ·to part 5 of the petition, when the petitioner made his initial investment there 
were three full-time llnployees, and as of January,31, 2011, the date he filed the petition, there were 
11 full-time employees. In other words, the petitioner claimed on the petition that his investment 
saved three full-time jobs and created eight full-time jobs. This assertion, however, is inconsistent 
with counsel's appellate brief. According to pages 2, 5, and 6 of the appellate brief, the petitioner's 
investment saved eight jobs and created three jobs. As the petitioner has provided i__nconsistent 
documents, "it is incumbent upon [him] to resolve the inconsistencies by independent objective 
evidence. Attempts to explain or reconcile the conflicting accounts [or evidence], absent competent 
objective evidence pointing to where the truth, in fact, lies, will not suffice.'' Matter of Ho, 19 I&N 
Dec. at 591-92. The petitioner has not provided such evidence to explain or reconcile the 
inconsistent documents relating to employment creation. 

Second, the evidence in the record fails. to establish that the petitioner has not directly caused a net 
loss of employment. See Matter of Hsiung, 22 I&N Dec. at 204. Although the petition indicates that 

· the pre-investment employment level was three full-time employees and the appellate brief states 
that the pre-investment employment level was eight full-time employees, the record lacks evidence 
supporting either assertion or inforination relating to the actual number of full
time employees before the petitioner's claimed equity investment in September 2010. Going on 
record without supporting documentary evidence is not sufficient for the purposes of meeting the 
burden of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. at 165. 

Third, the evidence fails to show that the petitioner's claimed equity_ investment has created or 
preserved at least 10 full-time positions. The record contains Forms 1-9, all dated September 1, 
2010, for 11 individuals, including who owns , and owned 

Forms 1-9 ''verify, at best, that a business has made an effort to ascertain whether particular 
individuals are authorized to work; they do not verify that those individuals have actually begun 
working." Matter of Ho, 22 I&N Dec. at 212. These Forms 1-9 are not evidence that the petitioner 
is currently employing the individuals named on the forms or that they work full-time. 

In addition, . Employer's Quarterly Federal Tax Returns, Forms 941, indicate that 
employed nine employees from October to December 201 0; 11 employees from 

January to March 2011; nine employees from April to June 2011; and nine employees from July to 
September 2011. The petitioner, however, has failed to provide sufficient evidence showing that all 
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the employees were full-time employees, working at least 35 hours a week. See 8 C.F.R. § 204.6(e). 
Specifically, the record lacks payroll documents showing how many hours each employee worked 
each week. Indeed, at least three employees appear to have been part-time employees from October 
to December 2010, having earned only $3,210, $2,340, and $2,800. These amounts are lower than 
$3,298.75, which is the amount someone would earn for working 35 hours per week, for 13 weeks 
between October and December 2010, earning minimum wage at $7.25 per hour. Similarly, at least 
three employees appear to have been part-time employees from January to March 2011, having 
earned only $2,160, $3,000, and $2,700. These amounts are lower than $ 3,298.75, which is the 
amount someone would earn for working 35 hours per week, for 13 weeks between January and 
March 2011, earning minimum wage at $7.25 per hour. Moreover, at least three employees appear 
to have been part-time employees from April to June 2011, having earned only $1,650, $1,980, and 
$3,300. These amounts are lower than $3,307.15, which is the amount someone would earn for 
working 35 hours per week, for 13 weeks between April and June 2011, earning minimum wage at 
$7.25 or $7.31 per hour.9 Furthermore, at least two employees appear to have been part-time 
employees from July to September 2011. Specifically, the relevant Form 941 shows that during this 
quarter, earned $2,100, and · earned $2,238.60. These amounts are lower 
than $3,326.05, which is the amount someone would earn working 35 hours per week, for 13 weeks 
between July and September 2011, earning minimum wage at $7.31 per hour; 

Fourth, the petitioner's business plan fails to show that will need no fewer than 10 
qualifying employees. See Matter ofSojfici, 22 I&N Dec. at 168. The comprehensive business plan 
should "explain the business's staffing requirements and contain a timetable for hiring, as well as job 
descriptions for all positions." Matter of Ho, 22 I&N Dec. at 213. The "Job Creation Plan," together 
with undated documents entitled "Parent CompanyL----====== = 

and "Parent Company, 
Capital Investment Plan," do not constitute comprehensive business plans. 

Specifically, the "Job Creation Plan" provides that by the end of 2012, would hire 
10 additional full-time employees: two sales representatives, one customer service representative, 
two drivers, three pressers, one spotter, and one seamstress. Neither the "Job Creation Plan" nor any 
other evidence in the record, however, contains a job description for the position of sales 
representative, customer service representative or driver. As such, the "Job Creation Plan" together 
with other documents in the record do not, in the aggregate, constitute a comprehensive business 
plan, nor do they show that needs or will need no fewer than 10 additional full
time q1:1alifying employees. In addition, the petitioner has provided contradictory evidence relating 
to the number of existing employees before. he invested in in September 2010. As 
such, the petitioner has provided insufficient evidence showing that the potential hiring of additional 
employees would meet the statutory employment creation requirement, because he has failed to 
provide evidence that needs or will need no fewer than 10 full-time qualifying 
employees. 

9 The nurumum hourly wage in Florida increased from $7.25 to $7.31 on June 1, 2011. See 
http:/ /www.floridajobs.org/minimumwage/FloridaMinimum WageHistory2000-20 13 .pdf, accessed on December 29, 
2012, and incorporated into the record of proceeding. 
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In light of the above, the. petitioner has not demonstrated that his claimed investment has preserved, 
created or will create at least 10 full-time positions for qualifying .employees. 

D. SUMMARY 

For all of the reasons set forth above, considered in sum and as alternative grounds for denial, this 
petition cannot be approved. The burden of proof in th~se proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


