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DATE: MAY 0 7 2013 

INRE: Petitioner: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

Office: CALIFORNIA SERVICE CENTER FILE: 

PETITION: Immigrant Petition by Alien Entrepreneur Pursuant to Section 203(b)(5) of the Immigration 
and Nationality Act, 8 U.S.C. § 1153(b)(5) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank: you, 

• 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the preference visa petition, which is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the director's 
decision; however, because the petition is not approvable, it will be remanded for further action and 
consideration. 

The petitioner seeks classification as an employment creation alien pursuant to section 203(b)(5) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(5). The petitioner indicated that he 
created as a new commercial enterprise (NCE) through the 
creation of an original business. As theNCE is not within a targeted employment area, the required 
amount of capital in this case is $1 million. The petitioner indicated that the NCE will engage in 
designing small engines for machinery. 

I. LAW 

Section 203(b)(5)(A) of the Act, as amended by the 21st Century Department of Justice 
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides 
classification to qualified immigrants seeking to enter the United States for the purpose of engaging in a 
new commercial enterprise: 

(i) in which such alien has invested (after the date of the enactment of the Immigration 
Act of 1990) or, is actively in the process of investing, capital in an amount not less than 
the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full-time employment for 
not fewer than 10 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United States 
(other than the immigrant and the immigrant's spouse, sons, or daughters). 

II. PROCEDURAL AND FACTUAL HISTORY 

The petitioner filed the petition on January 5, 2012, supported by evidence relating to the following 
issues: (1) the establishment of theNCE; (2) the petitioner's investment of the required amount of 
capital in the NCE; (3) whether the invested capital was placed at risk; ( 4) the lawful source of the 
capital; (5) the jobs that will be created within theNCE; and (6) the petitioner's engagement in the 
NCE' s management. 

On April 13, 2012, the director issued a request for evidence (RFE). Specifically, the director 
requested: (1) evidence that the petitioner invested the required amount of capital in the NCE; 
(2) evidence the invested capital was obtained through lawful means; and (3) evidence of job creation. 
The petitioner responded on July 6, 2012, with additional documentation. The director subsequently 
issued a Notice oflntent to Deny (NOID) on August 15, 2012, to which the petitioner responded on 
September 14, 2012. 
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On October 10, 2012, the director denied the petition, determining (1) that the petitioner had failed to 
demonstrate that the NCE employed at least ten qualifying employees and (2) that the submitted 
business plan was not sufficiently detailed and credible to demonstrate that theNCE would create the 
required number of full-time positions. 

On November 7, 2012, the petitioner filed an appeal with U.S. Citizenship and Immigration Services 
(USCIS). On appeal, counsel asserts: (1) the three jobs created prior to the petitioner's initial 
investment should be attributed to the petitioner; (2) the two jobs created between the petitioner's initial 
investment and the maturation of theNCE's certificate of deposit should be attributed to the petitioner; 
(3) an employee the director concluded was working part-time actually occupies a full-time position; 
and (4) the submitted business plan was sufficient to establish that the requisite number of jobs would 
be created within theNCE. 

On appeal, counsel provides an appellate brief and documentary evidence sufficient to overcome the 
director's adverse decision.· Accordingly, the director's decision dated October 1 0, 2012, will be 
withdrawn. Notwithstanding this conclusion, the AAO finds that the petition is not currently 
approvable. 

III. ISSUE PRESENTED ON APPEAL 

A Employment Creation 

The regulation at 8 C.F.R. § 204.6(j)(4)(i) lists the types of evidence that must accompany a petition for 
the petitioner to demonstrate that the ten qualifying employees have already been hired following the 
establishment of the NCE, or if the employment-creation requirement has not been satisfied prior to 
filing the petition, the petitioner must submit a "comprehensive business plan" which demonstrates that 
"due to the nature and projected size of the new commercial enterprise, the need for not fewer than ten 
(1 0) qualifying employees will result, including approximate dates, within the next two years, and when 
such employees will be hired." To be considered comprehensive, a business plan must be sufficiently 
detailed to permit users to reasonably conclude that the enterprise has the potential to meet the job
creation requirements. Additionally, MatterofHo, 22 I&N Dec. 206, 213 (Assoc. Comm'r) provides 
greater specifics related to the elements that constitute a comprehensive business plan and states that, "a 
comprehensive business plan as contemplated by the regulations should contain, at a minimum, a 
description of the business, its products and/or services, and its objectives." The regulation at 8 C.F.R. 
§ 204.6(e) defines the terms employee and qualifying employee who are eligible to be counted toward 
employment creation under the present classification sought by the petitioner. Section 203(b)(5)(D) of 
the Act defines full-time employment as a position that requires at least 35 hours of service per work 
week. Full-time employment means continuous, permanent employment. See Spencer Enterprises, 
Inc. v. United States, 229 F. Supp. 2d 1025, 1039 (E.D. Calif. 2001) aff'd 345 F.3d 683 (9th Cir. 2003) 
(finding this construction not to be an abuse of discretion). 

On the Form I-526 petition, the petitioner indicated that there were zero employees at the time ofthe 
initial investment and five employees as of the date of filing the petition. The petitioner indicated 
that six additional jobs would be created by his continued investment in theNCE. Through business 
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plan amendments, the petitioner subsequently claimed that the NCE would create a total of 18 
qualifying positions. 

1. Employees Hired Prior to Investment 

Regarding the three employees hired prior to the petitioner's initial investment, counsel's appellate brief 
asserts that these individuals' jobs should be considered to have been created due to the petitioner's 
investment. Counsel characterizes the hiring of personnel prior to an investor's infusion of capital as 
common and a business reality. At issue, however, is not whether the order of events constitutes a 
normal business-related process, but whether, by following this order of events, the petitioner has 
established that his investment is responsible for any earlier job creation. 

Counsel's appellate brief also states: ''The Regulations merely state that to qualify, it must be shown 
that the new commercial enterprise (not 'the investment') will create full-time employment for not 
fewer than 10 qualifYing employees." Counsel further asserts that had Congress intended to "require 
that employment creation strictly follow the date of an alien investor's investment transfer, it would 
have specifically required proof that 'the investment will create not fewer than ten (10) full-time 
positions .... ' But as written, the statutory language focuses on the 'new commercial enterprise' 
instead." 

The language counsel quotes does not specifically address situations involving multiple investors. The 
regulation at 8 C.F.R. § 204.6(g), however, does specifically addresses businesses for which there are 
multiple investors. Significantly, 8 C.F.R. § 204.6(g)(l) allows for a pooled investment with other EB5 
investors "provided ... each individual investment results in the creation of at least ten full-time 
positions for qualifying employees." (Emphasis added.) Thus, in situations involving multiple 
investments, the regulatory language focuses on the "investment" as creating the jobs rather than the 
NCE. 

Furthermore, under the initial evidence requirements, the regulation at 8 C.F.R. § 204.6(j) states: "A 
petition submitted for classification as an alien entrepreneur must be accompanied by evidence that the 
alien has invested or is actively in the process of investing lawfully obtained capital in a new 
commercial · enterprise in the United States which "Will create full-time positions for not fewer than 1 0 
qualifYing employees;" (Emphasis added.) The emphasized language implies that an alien has already 
invested or committed capital to the NCE, and that subsequent to this investment the required 
employment creation will result. Significantly, the regulations do allow for job preservation, but only 
where the petitioner invests in a troubled business. 8 C.F.R. §§ 204.6(e) (definition of troubled 
business), (j)(4)(ii). The petitioner does not claim to have invested in a troubled business. 

Counsel also references proposed policy guidance which states that an immigrant investor is not 
required to have already invested his or her capital in theNCE, as long as the investor establishes that 
he or she is actively in the process of investing the required capital. To be actively in the process of 
investing the required capital, the investor must demonstrate that his or her funds are actually committed 
to theNCE. 8 C.F.R. § 204.6(j)(2). The petitioner has not demonstrated any actual commitment ofhis 
funds prior to September 1, 2011. Regardless, the issue of whether the petitioner is actively in the 
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process of investing is a separate question from whether USCIS will credit the petitioner with jobs in 
existence at a business other than a troubled business when the petitioner began investing. 

In light of the above, USCIS will not credit the petitioner with the employees hired prior to his 
investment. Nevertheless, the petitioner still satisfies the requirements set forth at 8 C.P.R. § 204.6(j)(4) 
for the reasons discussed below. 

11. Subsequently Hired Employees 

Regarding the two jobs created after the petitioner's initial investment but before the certificate of 
deposit matured, the AAO does recognize these jobs as being attributable to the petitioner's investment 
as he had relinquished control of the funds to theNCE. It was theNCE that elected to invest the funds 
rather than to allow them to sit dormant in a bank account. 

Regarding the lab technician that the director concluded was not a full-time 
employee based on a payroll journal reflecting that the employee only worked for 24 hours, the 
petitioner has provided sufficient evidence on appeal to overcome the director's conclusion regarding 
the number of hours this employee works per week. Therefore, this lab technician will be considered as 
a full-time employee. 

111. Business Plan 

The record contains five Forms r-9, Employment Eligibility Verification documents and payroll 
documentation relating to qualifYing employees hired after the petitioner's investment. Therefore, the 
NCE's business plan must demonstrate that due to the nature and projected size of the new commercial 
enterprise, the need for an additional five qualifYing employees will result, including approximate dates, 
within the next two years, and when such employees will be hired." 8 C.P.R. § 204.6(j)(4)(i)(B). The 
organizational chart within the amended business plan submitted in response to the RFE projected an 
additional six jobs within theNCE. 

Pursuant to MatterofHo, 22 r&N Dec. at 212-213, to be "comprehensive," a business plan must be 
sufficiently detailed to permit users to draw reasonable inferences about the job-creation potential. 
Mere conclusory assertions do not enablt? users to determine whether the job-creation projections 
are any more reliable than hopeful speculation. 

The director found the business plan insufficient based on an inconsistency in fmancial projections 
between the original business plan and the undated letter from theNCE's Chief 
Executive Officer. The original business plan was dated November 2011 and letter 
was submitted in response to the director's NOID, which she issued on August 15, 2012. 
Significantly, the petitioner did not submit any evidence in response to the director's NOID that 
conflicts with the information within letter. As such, letter is updated 
information relating to theNCE's financial status and the AAO withdraws the director's concern that 
the updated projections are a credibility issue. 
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The director's decision further states: "The evidence provided does not show that sales revenue will 
be generated in 2013 and the record does not explain how the NCE will be able to continue to 
maintain the employment of the current twelve workers or how theNCE will be able to fund the 
employment of the additional six workers that are planned." The director's decision also noted that 
no "funding agreement" was provided to demonstrate that any of theNCE's investors intended to 
provide any additional capital. On appeaL the petitioner provides a November 30, 2012, letter 
signed by theNCE's investors, who are not seeking benefits under section 203(b)(5) of the Act and 
who do not have to comply with the regulation at 8 C.F.R. § 204.6(j)(2), indicating that they have a 
verbal agreement to "continue to provide capital funding to [theNCE] as necessary." The financial 
projections in the initial business plan show a $2,116,800 loss between 2012 and 2014 (a research 
and development stage) before theNCE begins to earn a profit. The record shows that the petitioner 
and his co-investors have transferred or pledged sufficient funds to cover the research and 
development stage. 

The petitioner has established that his planned investment is supported by a credible business plan 
projecting the need for the required ten or more full-time positions. Accordingly, he has complied 
with the regulation at 8 C.F.R. § 204.6(j)(4)(i). 

IV. OTHER ISSUES 

While the AAO withdraws the director's basis of denial, the petition is not approvable. Therefore, the 
AAO will remand the matter to the director to consider whether the petitioner has documented the 
lawful source of funds through the submission of foreign language documentation accompanied by the 
requisite certified translations and whether the petitioner has complied with the requirement to show the 
lawful source of funds for all investors pursuant to 8 C.F.R. § 204.6(g)(1). 

As evidence of the · lawful source of the petitioner's invested funds, he provided several foreign 
language documents relating to the monetary gift from the petitioner's parents, and related to the 
manner in which his parents earned the gifted funds. It is important to note that this evidence, in 
addition to the majority of the foreign language documents submitted throughout the record are not in 
accord with the regulation at 8 C.F.R. § 103.2(b)(3). Instead at the time he filed the initial petition, the 
petitioner provided a single, blanket certification for all of the foreign language documents signed by 

that does not identity the specific translations to which it pertains. The submission of a 
single translation certification that do.es not identity the document(s) it purportedly accompanies, does 
not meet the requirements of the regulation at 8 C.F.R. § 103.2(b)(3). 

Further, the regulation at 8 C.F.R. § 204.6(g)(l) provides: 

The establishment of a new commercial enterprise may be used as the basis of a petition 
for classification as an alien entrepreneur even though there are several owners of the 
enterprise, including persons who are not seeking classification under section 203(b)(5) 
of the Act and non-natural persons, both foreign and domestic, provided that the 
source(s) of all capital invested is identified and all invested capital has been derived by 
laYI!ful means. 



(b)(6)

Page? 

(Emphasis added.) The petitioner failed to provide evidence relating to the other two investors in the 
NCE, 

V. SUMMARY 

Therefore, this matter will be remanded. The director must issue a new denial notice, containing 
specific findings that will afford the petitioner the opportunity to present a meaningful appeal. The 
burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361; Matter of Soriano, 19 I&N Dec. 764, 766 (BIA 1988) (citing Matter of Brantigan, 
11 I&N Dec. 493 (BIA 1966)). The petitioner has not met that burden. 

ORDER: The director's decision dated October 10, 2012, is withdrawn; however, the petition is 
currently unapprovable for the reasons discussed above. Because the petition is not 
approvable, the petition is remanded to the director for issuance of a new, detailed 
decision which, if adverse to the petitioner, is to be certified to the AAO for review. 


