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DISCUSSION: The Chief, Immigrant Investor Program (IPO), denied the preference visa petition,
which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.
The petitioner seeks classification as an employment creation immigrant pursuant to section 203(b )(5)
of the Immigration and Nationality Act (the Act), 8 U.S.C. ~ 1153(Q_)(5). The record indicates that the
petition is based on an investment in a business,
not located in a targeted
employment area for which the required amount of capital inves.tt>rl h::~c:: hP.P.n ::~rlinc::tP.rl rlnwnw~rd. Thus,
the required amount of capital in this case is $1,000,000.
the
sells popular brands of used cars and provides long-term financing on the
vehicles to customers.
The chief determined that the petitioner had not established that the claimed total amount of investment
was from the petitioner' s personal capital. In addition, the chief concluded that the petitioner did not
demonstrate that the funds constituting the capital investment are lawfully obtained funds. Finally, the
chief determined that the petitioner did not establish that he had created or would create the requisite 10
jobs.
On appeal, the petitioner asserts that he submitted sufficient evidence to qualify as an employment
creation immigrant. The petitioner asserts that the chief incorrectly evaluated the submitted evidence
and erred in determining that there was insufficient evidence to meet the requirements of the law. The
petitioner also asserts that the record indicates that he invested in excess of $1,000,000, but that the
funds in excess of that amount are not necessary to support an approval of the petition.
I.

LAW

Section 203(b)(5)(A) of the Act, as amended by the 21 51 Century Department of Justice
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides
classification to qualified immigrants seeking to enter the United States for the purpose of engaging in a
new commercial enterprise:
(i) in which such alien has invested (after the date of the enactment of the Immigration
Act of 1990) or, is actively in the process of investing, capital in an amount not less than
the amount specified in subparagraph (C), and
(ii) which will benefit the United States economy and create full-time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
(other than the immigrant and the immigrant's spouse, sons, or daughters).
II.

, PROCEDURALAND FACTUAL BACKGROUND

The petitioner filed the Form 1-526 petition on October 18, 2012, supported by the following
evidence: (1) an E-2 nonimmigrant (Treaty Investor) approval notice; (2) the petitioner' s Internal
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Revenue Service (IRS) Form 1040, U.S. Individual Income Tax Returns, for 2007- 2011; (3) the
corporate documents; (4) a sublease whereby the
sublet premises to
(5) other documents relating to the lease; (6) an organizational chart of the
employees; (7) a business plan; (8) the
IRS Form 1120, U.S. Corporation Income Tax
bank
Returns for 2008- 2010; (9) theNCE's financial statements for 2010-2013; (10) the
statements for various months of 2007, 2009, and 2010; (11) documentation of wire transfers or
bank deposits during August 2004, December 2005, and May 2006; (12) federal and state quarterly
wage reports and unemployment tax returns for various periods from 2005 - 2010; (13) various state
tax related reports and documents; (14) buyer's orders for various periods from 2010 - 2011; and
(14) 2010 inventory, title, and registration documents.
On April 23, 2013, the Director, California Service Center, issued a Request for Evidence (RFE).
The director requested the following evidence: (1) bank statements showing amounts deposited in
U.S. business accounts; (2) documentation of all assets that the
purchased for use; (3)
, (4) documentation
documentation of all property transferred from abroad for use in the
relating to the
stock issues and purchases; (5) documentation relating to all claimed
investment funds including loans, mortgage agreements, or other evidence of borrowing which is
secured by the petitioner' s own assets; (6) explanations of the relationship between
and the
and whether the petitioner's investment of caoital was made into
(7) explanations for various notes payable by the
as reflected in financial
from shareholders as reflected in "2011" federal
statements; (8) explanations of loans to the
corporate tax forms (actually for 2010); (9) documentation for establishing the source of funds such
as foreign business registration records, tax returns within 5 years, other sources of capital, and
certified copies of any monetary judgments lodged against the petitioner; (10) a copy of a
comprehensive business plan showing the need for no fewer than 10 qualifying employees; (11) a
statement of current full-time employees and substantiating evidence; (12) copies of all Forms W-2
for 2012 and copies of the most recent paychecks issued to all employees; (13) documentation
showing the number of hours worked per week by the current employees; and (14) documentation
that the
has all proper licenses, space, and equipment to repair salvage vehicles purchased at
auction.
The petitioner submitted a response to the RFE on July 16, 2013, supported by the following
evidence: (1) business receipts and invoices for purchased items for the
(2) copies of wire
transfers and deposit slips to demonstrate the initial $300,000 investment in the NCE; (3) a letter
from the
accountant summarizing various evidence in response to the director's RFE; (4)
documentation relating to various loans; (5) a summary of all deposits and wire transfers totaling
IRS
$1,438,264 of claimed investment capital; (6) a bank statement for April 2013; (7) the
Form 1120, U.S. Corporation Income Ta Returns for 2012; (8) corporate documents for
(9) sales agreement for
between the petitioner and his brother as sellers
and the buyer; (10) documentation relating to a Mexican property sale; (11) documentation relating
to the petitioner's vehicle sale; (12) statements from the petitioner's Mexican investment account;
(13) documentation ofthe petitioner's salary from
(14) documentation ofloans from
(15) employees' Form I-9s; (16) an updated business plan; (17)
accountant stating
copies of IRS Form W -2s and Farm 1099s for 20 12; (18) a letter from the
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that all salaried employees work 40 hours a week; (19) copies of the
licenses; and (20) photos of the
facilities.

dealer and finance

On October 1, 2013, the chief denied the petition. The chief determined that the petitioner did not
establish that he invested at least $1,000,000 of his personal assets, that the invested capital was
has created or will create at least 10 full-time
from a lawful source of funds, and that the
positions for qualifying employees.
The petitioner subsequently filed an appeal. On appeal, the petitioner asserts that the chief
incorrectly evaluated the submitted evidence and the submitted documentation sufficiently established
the petitioner's eligibility for the benefit sought. The petitioner supplemented the appeal with evidence,
much of which he has previously submitted, along with new evidence, including a statement from the
purchaser of
stating that he made deposits into the
account as payment to the petitioner
and a statement from the petitioner's brother stating that he has
and his brother for the sale of
directly deposited funds totaling $480,746 into the
business accounts as a gift to the petitioner.
III.

ISSUES ON APPEAL

A.

Investment of Capital

The regulation at 8 C.P.R. § 204.6(e) defines capital and investment and the regulation at 8 C.P.R.
§ 204.60)(2) explains that a petitioner must document that he or she has placed the required amount
of capital at risk for the purpose of generating a return on the capital placed at risk. Evidence of
mere intent to invest, or of prospective investment arrangements entailing no present commitment,
will not suffice to show that the petitioner is actively in the process of investing. The petitioner must
show actual commitment of the required amount of capital. The regulation then lists the types of
evidence the petitioner may submit to meet this requirement.
The full amount of the requisite investment must be made available to the business most closely
responsible for creating the employment upon which the petition is based. Matter of Izummi,
22 I&N Dec. 169, 179 (Assoc. Comm'r 1998).
The Form I-526 petition indicates that the petitioner made a total investment of $2,195,885,
comprising purchased assets valued at $489,055, debt financing of $314,028, a $10,000 contribution
U.S. bank account, and other
in exchange for NCE stock, cash reserves of $113,306 in the
invested capital of $1,269,495.87. The addendum to the Form I-526 provides that the $1,269,495.32
constitutes "income receivables."
On appeal, the petitioner asserts that since he invested in excess of $1,000,000, the excess funds are
not necessary to support an approval of the petition. While true, the petitioner must demonstrate a
qualifying investment at least $1,000,000.
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1. Purchased Assets
The Form I-526 petltwn separately lists $489,055.00 of purchased assets from the remammg
investment caoital contributed into the
The record contains various receipts and invoices
relating to the
business expenses over several years, some of which are capital assets such as
furniture and equipment for the
premises. All of the submitted invoices and receipts are
dated after the claimed initial investment of $300,000 on April 2004, such that at least a portion of
the initial investment could have covered these expenses. The record shows that the
purchased
assets using funds from its business account and its business credit card over time. Thus, the
petitioner has not demonstrated that the petitioner purchased these assets and contributed them to the
such that they may be considered in addition to the capital deposits and retained earnings
discussed below. Consequently, the $489,055 of purchased assets does not separately qualify as part
of the total capital investment amount.
2. Debt Financing
The regulations at 8 C.F.R. § 204.6(e) requires that to qualify as capital, indebtedness needs to be
"secured by the alien entrepreneur, provided that the alien entrepreneur is personally and primarily
liable and that the assets of the new commercial enterprise upon which the petition is based are not
used to secure any of the indebtedness." In addition, the definition of invest excludes a contribution
of capital in exchange for an obligation. 8 C.F.R. § 204.6(e).
A number of deposits or wire transfers into the
business account do not qualify as capital,
because there were notations on the face of the documentary evidence indicating that the
contribution was a loan, whether it was from the petitioner, his spouse, or other individuals. There
is also evidence in the record that indicates that the
characterized much of the funds the
petitioner transferred to the
as shareholder loans. Schedule L from the
2010 federal
corporate tax form shows end of year shareholder loans of $584,286. The
December 31,
2011 balance sheet shows shareholder loans from the petitioner increasing to $782,997.95.
Shareholder loans.from the petitioner, because they create an obligation, do not qualify as capital.
See 8 C.F.R. § 204.6(e) (definition of invest). In response to the director's RFE requesting more
information regarding these loans, the petitioner submitted a letter from the
accountant
stating that the characterization of the $584,286 in the federal tax form as shareholder loans was an
error. In support of this letter, the petitioner also submitted a 2012 federal corporate tax form with
no shareholder loans on schedule L. However, there is no documentation showing that the
accountant ever amended the 2010 federal corporate tax form or that he actually filed the 2012
federal corporate tax form with the IRS. The 2011 tax form is not in the record. The petitioner,
therefore, has not resolved the inconsistencies relating to the existence of shareholder loans with
independent objective evidence. See Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988) (stating
that it is incumbent on the petitioner to resolve any inconsistencies in the record).
The record also contains documentary evidence of the following
loan; (2)
loan; (3)
loan. The loan documents from

institutinn::~l ln::~ns:~

(1)
(4)
loan; and (5)
describe the collateral as
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"certificates of deposit described in an Assignment of Deposit Account" for personal u oses,
which establishes that the loan is secured by the petitioner's personal assets. Similarly, the
loan i~ "~c.ur~d by personal property, such as televisions. The remaining loans,
however, describe thE
inventory or other
assets as the collateral. Therefore, only the
loan for $25,000 and the
loan for $11,000 could qualify as
"debt financing" capital instead of the claimed $489,055 on the Form 1-526. Among the qualifying
loans, there is evidence of a deposit of the $25,000
oan (evidenced by a deposit slip
with an accompanying cashier's check from Regions Bank) into the
business account on
September 10, 2010. Thus, the following chart listing deposits attributable to the petitioner includes
that $25,000 deposit. In contrast, there is insufficient evidence in the record to establish that the
petitioner deposited the $11,000 loan from
into the
Consequently, the
$25,000
.oan is the only amount that qualifies as indebtedness financing capital.
3. Other Capital
Regarding the $1 ,269.495.32 other capital characterized as "income receivables," as stated by the
director, the reinvestment of proceeds does not qualify as the petitioner's investment. The
regulations specifically state that an investment is a contribution of capital, and not simply a failure
to remove money from the enterprise. The definition of "invest" in the regulations quoted above
does not include the reinvestment of proceeds. In addition, 8 C.F.R. § 204.6G)(2) lists the types of
evidence required to demonstrate the necessary investment. The list does not include evidence of the
reinvestment of the proceeds of the new enterprise. See generally De long v. INS, No. 6:94 CV 850
(E.D. Tex. Jan. 17, 1997); and Matter of Izummi, 22 I&N Dec. at 195, for the propositions that the
reinvestment of proceeds cannot be considered capital and that corporate earnings cannot be
considered the earnings of the petitioner even if he is a shareholder of the corporation. See also
Kenkhuis v. INS, No. 3:01-CV-2224-N (N.D. Tex. Mar. 7, 2003). Thus, the petitioner cannot rely on
retained earnings.
4. Bank Deposits and Wire Transfers
The submitted evidence does not establish that the petitioner deposited personal funds amounting to
the claimed amount of $1,439,264 or the lesser required investment amount of $1 ,000,000. Pursuant
to the regulation at 8 C.F.R. § 204.6(j)(2), to qualify as investment capital, the petitioner needs to
establish that the funds he invested were his personal funds. The record includes a document titled
"Relation of Investmen
2004 to 20 12," which summarizes all of the cash
deposits into the
business account and provides the date and the value of each deposited
amount of funds and shows the total sum as $1,439,264. The record also contains copies of deposit
slips or wire transfer confirmations reflecting the date and amount of each deposit noted on the
summary document. In addition, the record also contains monthly bank statements that show the
matching values and dates of the deposits, as listed in the summary document. While the petitioner
documented deposits into the
business account that correspond with the list of claimed
investments, the submitted evidence does not establish that all of the deposits were the petitioner' s
· personal funds. Consequently, the petitioner has not established that every deposit listed as part of
the $1,439,264 claimed contribution qualifies as capital investment.
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For example, a number of the photocopied deposit slips are illegible. Similarly, a large portion of
the photocopied deposit slips include the amount and note the last four digits of the receiving bank
account, but are not accompanied by any other objective evidence indicating that the deposited funds
belonged to the petitioner, such as a copy of a corresponding cashed check or the bank account
number of the contributing account. Many of the deposit slips show a hand-written description "for
investment [petitioner)" or in the name of the petitioner' s brother. Such hand-written notations
added on an unspecified date by an unspecified person have little probative value. Going on record
without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Assoc. Comm'r 1998) (citing Matter of
Treasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). The record contains at least one
qualifying deposit with a check from
pertaining to the loan discussed in the previous
section. In this instance, there is a copy of the check from the bank bearing the petitioner' s name that
accompanies the deposit slip. The bulk of the contributed amounts, however, which are solely
substantiated by the photocopied bank deposit slips, do not demonstrate qualifying capital.
In contrast, the wire transfer confirmations contain additional information about the originating
institution and provide the name of the individual or entity sending the wired finds. Any wire
transfer confirmation showing the petitioner as the originator demonstrates that the transferred funds
were the petitioner's personal funds. In addition, the wire transfer confirmations showing
he petitioner' s brother) and
uyer)
as originators also qualify as investment capital because the record contains statements in 1cating
that the petitioner's brother has made direct deposits to the
as a gift to the petitioner and that
--~
buyer has made direct deposits to the
tS payment fo his ourchase of the
the
buyer made
petitioner' s former business. The record also "ndudes letters stating that the
direct transfers from accounts belonging to
and
However, there is no
evidence in the record to establish that the Modifica buyer has the authority to conduct bank
transactions on behalf of those two businesses or has an ownership interest. 1 As a result, the
submitted evidence does not establish that deposits directly coming from
and
are the petitioner's personal funds. Any wire confirmations where the petitioner's name or
his brother's name have been hand written as the originator do not qualify because handwritten
notations from an unknowable source are not probative evidence.
Finally, the etitioner has not
demonstrated that the November 3, 2004 transfer of $2,175 to
constitutes a contribution of capital to the
The director's
A number of deposits from the list of deposits are from
RFE specifically requested evidence of the relationship between
and the
In the response to the RFE, the petitioner submitted evidence that
has filed as a for-profit business with the Texas Secretary of State and that subsequent to the initial
filing, the agent for the entity filed an amendment to update the corporate name to
. _ __
The petitioner asserted that he and his brother formed
for purposes of
opening a second business, but changed the name to facilitate the company's sale of cars through
1

The evidence in the record references
established with objective documentation tfiaL

nterchangeably. However, the petitioner has not
are the same business entity.

- - - - - - - - - - - - - - - - - - -------- --------- -------------------------·-- -------------------------- ------- ----- ---- ------------- - -

--------------------
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auction. The response to the RFE also included stock certificates showing the issue of various
shares to four individuals, including the petitioner. Since there are at least four stock shareholders to
the business, the petitioner has not established that funds from
are the
petitioner' s personal funds and, therefore, investment capital. Even if the petitioner were the sole
shareholder of
a corporation is a separate and distinct legal entity from
its owners or stockholders. See Matter of M, 8 I&N Dec. 24, 50 (BIA 1958, AG 1958); Matter of
Aphrodite Investments Limited, 17 I&N Dec. 530 (Comm'r 1980); and Matter of Tessel, 17 I&N
Dec. 631 (Act. Assnr._romrn'r 1980). Similarly, transfers into
are not
as it is not a wholly-owned subsidiary of theNCE. See 8 C.F.R. § 204.6(e)
investments in the
(definition of commercial enterprise).
As discussed above, other deposits, such as the check from the petitioner's wife, a deposit from the
buyer, and two other checks from third parties, are marked as loans. The petitioner has not
provided the details relating to such loans and has not demonstrated that they are loans that have
been secured by the petitioner's own assets. Moreover, the definition of invest excludes a
contribution of capital in exchange for an obligation. 8 C.P.R. § 204.6(e). Thus, these deposits do
not qualify as capital.
Eliminating the deposits that the petitioner has not established are part of his qualifying investment
for the above reasons, the following deposits or wire transfers qualify as investment capital. The
following chart lists the contributions that qualify as capital and shows the date and amount of each
qualifying contribution:
Date
3/2/05
3/31!05
4/12/05
4/22/05
5/19/05
5/24/05
6/10/05
6/14/05
7/13/05
7/27/05
8/22/05
9/1/05
9/12/05
10/3/05
12/21!05
3/24/06
3/29/06
5/5/06
5/5/06

Amount
$5,000.00*
$5,000.00*
$20,000.00*
$30,000.00*
$5,000.00*
$19,733.00*
$15,000.00
$10,000.00
$5,000.00
$20,000.00
$10,000.00*
$5,000.00*
$10,000.00*
$11,000.00 *
$20,000.00
$23,394.50*
$1,500.00
$2,500.00
$2,500.00*
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6/2/06
6/2/06
7/6/06
7/12/06
7/28/06
9/13/06
2/17/09
3/13/09
3/16/09
3/17/09
9/10/10
1/5/11
12/20/11
Total

*
**

$2,000.002 *
$1,500.00
$3,500.00
$3,000.00*
$2,000.09
$10,000.00*
$6,217.62* *
$46,732.09 **
$33,375.61 **
$40,160.64 * *
$25,000.00
$4,142.18
$2,000.00
$400,255.73

Deposits from
Deposits from

Accordingly, $400,255 .73 qualifies as capital, instead of the claimed $1,439,264 on the Form I-526
petition. While the director requested evidence of a bank balance corresponding with the amount
listed on the Form I-526, those funds in the account on a specific date are not above and beyond the
deposits considered above.
6. Conclusion
Accordingly, the evidence of record establishes that the bank deposits and wire transfers of $400,256
(including the $25,000
loan) of qualifying capital investment. While the petitioner
need only be actively in the process of investing the requisite $1,000,000, the petitioner must
demonstrate that the full amount is actually committed to the
8 C.F.R. § 204.6G)(2). The
record contains no evidence that the petitioner has actually committed the remaining $599,744 by,
for example, placing the funds in escrow or through an adequately secured promissory note.
B.

Source of Funds

The regulation at 8 C.F.R. § 204.6G)(3) lists the type of evidence a petitioner must submit, as
applicable, including foreign business registration records, business or personal tax returns, or
evidence of other sources of capital.
A petitioner cannot establish the lawful source of funds merely by submitting bank letters or
statements documenting the deposit of funds. Matter of Ho, 22 I&N Dec. 206, 210-211 (Assoc.
Comm ' r 1998); Matter of Jzummi, 22 I&N Dec. at 195. Without documentation of the path of the
2

The petitioner lists this deposit as $20,000 on his list of capital contributions.
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funds, the petitioner cannot meet his[her] burden of establishing that the funds are his[her] own
funds. !d.
In response to the RFE, the petitioner offered the following break-down regarding the source of
funds the petitioner transferred to the
September 2004

$197,000 (sale of the petitioner's and his wife's house)

April2005

$17,800 (sale ofthe petitioner's brother's automobile)

June 2005

$950,000 (sale of

2004-2006

$260,000 (savings of the petitioner and his brother)

Total:

$1,424,800

The petitioner has not established the source for all of his qualifying deposits with documentary
evidence. In addition to the issues discussed above, such as deposit slips where the originator of the
funds is not apparent, there is another break in the documented path of funds. While the record
contains evidence demonstrating a sale of the petitioner's real estate in Mexico, the petitioner does
not document the path of funds from the proceeds of the sale to the
business account. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Assoc. Comm'r
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)).
Accordingly, the petitioner did not establish the source of all of the capital.
C.

Employment Creation

The regulation at 8 C.F.R. § 204.6G)(4)(i)(A) lists the evidence that a petitioner must submit to
document employment creation, including photocopies of relevant tax records, Forms I-9, or other
similar documents for ten (10) qualifying employees. Alternatively, if the new commercial
enterprise has not yet created the requisite 10 jobs, the petitioner must submit a copy of a
comprehensive business plan showing the need for not fewer than ten qualifying employees.
8 C.F.R. § 204.6G)(4)(i)(B).
A comprehensive business plan as contemplated by the regulations should contain, at a minimum, a
description of the business, its products and/or services, and its objectives. Matter of Ho, 22 I&N
Dec. at 213. Elaborating on the contents of an acceptable business plan, Matter of Ho states that the
plan should contain a market analysis, the pertinent processes and suppliers, marketing strategy,
organizational structure, personnel's experience, staffing requirements, timetable for hiring, job
descriptions, and projections of sales, costs and income. The decision concludes: "Most importantly,
the business plan must be credible." !d.
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The regulation at 8 C.F.R. § 204.6(e) defines employee as an individual who provides services
directly to the commercial enterprise and excludes independent contractors. The same regulation
defines qualifying employee as a United States citizen, a lawfully admitted permanent resident, or
other immigrant lawfully authorized to be employed in the United States. The definition excludes
the petitioner, the petitioner' s spouse, sons, or daughters, or any nonimmigrant.
The record indicates that the
has not yet created the requisite 10 jobs for employees as defined
at 8 C.F.R. § 204.6(e). The petitioner initially submitted an original business plan along with the
Form I-526 petition. The original business plan did not list the number of employees, include an
organizational chart of employees, or a timeline for future hiring. The petitioner, however,
employees at the date of
submitted a separate document with an organizational chart of the
filing. The petitioner then subsequently supplemented the record with an updated business plan with
an organizational chart with estimated hiring dates of future employees. The record also includes
Form I-9s for 12 employees, which indicate that the
ired seven of the employees in 2013, as
well as 2012 IRS Form W-2, Wage and Tax Statements and Form 1099, Miscellaneous Income
Statements. The 1099s contain amounts in box 7. According to the instructions for the Form 1099,
pages 3 and 6, a payer completes box 7 to report nonemployee compensation that the payer paid to
independent contractors. See http://www .irs.gov/pub/irs-pdf/i1099msc.pdf.
The collective information contained in the Form W-2s, Form 1099s, and the two sets of
organizational charts indicate that at least some of the
employees are independent contractors
because the
reported the compensation as nonemployee compensation on Form 1099s. In
addition, the petitioner submits on appeal a letter from the
accountant stating that the
has a total of 11 employees as of November 20, 2013, four of whom are independent contractors.
The regulation at 8 C.F.R. § 204.6(e) specifically precludes independent contractors from the
definition of employee. Moreover, out of the remaining 11 employees, the petitioner, his wife, and
his brother do not count toward the minimum of at least 10 employees. Specifically, the regulation
at 8 C.F.R. § 204.6(e) (definition of qualifying employee) excludes the petitioner and the petitioner's
spouse. Regarding the petitioner's brother, the Form 1-9 indicates that he has work authorization
until June 2015, indicating that the petitioner's brother is a nonimmigrant, a category of workers that
the regulatory definition of qualifying employee also specifically excludes. Consequently, only four
of the 11 current workers meet the definition of both employee and qualifying employee at 8 C.F.R.
§ 204.6(e).
The updated business plan shows an organizational chart that projects that the
Nill maintain the
current employees and have three additional hires by May 2014, for a total of 15 employees. The
record indicates that the
ms relied on independent contractors in the past and has considered
them as employees. However, as discussed above, the regulation at 8 C.F.R. § 204.6(e) specifically
precludes independent contractors from the definition of employees. The updated business plan does
not provide details indicating that the
will convert independent contractors to direct employees
or that all future hires will be direct employees. The record also indicates that some of the
employees, including the petitioner, the petitioner's wife, and the petitioner's non-immigrant brother
do not qualify as employees pursuant to 8 C.F.R. § 204.6(e). Thus, the petitioner has not established
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that the
2014.

will have at least 10 qualifying employees when all planned hiring takes place by May

Accordingly, the petitioner has failed to satisfy the job creation requirements because he did not provide
a credible, comprehensive business plan showing the need for not less than 10 jobs.
IV.

SUMMARY

The appeal will be dismissed for the above stated reasons, with each considered as an independent and
alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to establish eligibility
for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec.
127, 128 (BIA 2013). Here, that burden has not been met.

ORDER:

The appeal is dismissed.

