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APPEAL OF IMMIGRANT INVESTOR PROGRAM OFFICE DECISION
PETITION:

FORM I-526, IMMIGRANT PETITION BY ALIEN ENTREPRENEUR

The Petitioner seeks classification as an immigrant investor under the Immigration and Nationality
Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference (EB-5) classification
makes immigrant visas available to foreign nationals who invest the requisite amount of qualifying
capital in a new commercial enterprise that will benefit the United States economy and create at least
10 full-time positions for qualifying employees. Foreign nationals may invest in a project associated
with a United States Citizenship and Immigration Services (USCIS) designated regional center.
See Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act, 1993, section 610, as amended.
The Chief of the Immigrant Investor Program Office denied the petition. The Chief concluded that the
Petitioner had not documented the lawful source of funds he remitted to
the new commercial enterprise (NCE). 1 Specifically, the Chief determined that the Petitioner
did not demonstrate that he could lawfully use the proceeds of two loans he obtained from the
to make a personal investment in theNCE; and thus, he did not establish he acquired
his investment capital lawfully.
The matter is now before us on appeal. In support of his appeal, the Petitioner submits a brief and
additional documentation. He maintains that the Chief erred in denying his petition because
did not prohibit his investment of the loan proceeds in a business. In response to our
request for evidence (RFE), the Petitioner presents additional documentation relating to the two
loans and the path of his investment funds.
Upon de novo review, we will dismiss the appeal.
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A May 2011 business plan provided that theNCE intended to lend up to $26,000,000 to
a real estate developer that would "acquire, develop, and operate a property to be leased to
TheNCE's general partner is
a USCIS designated regional center.
The investment is within a targeted employment area (TEA); accordingly, the minimum requisite investment amount is
$500,000. 8 C.F.R. § 204.6(f).
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I. LAW

A foreign national may be classified as an immigrant investor if he or she invests the requisite amount
of qualifying capital in a new commercial enterprise. The foreign national must show that his or her
investment will benefit the United States economy and create at least 10 full-time jobs for qualifying
employees. Section 203(b)(5)(A) of the Act provides that a foreign national may seek to enter the
United States for the purpose of engaging in a new commercial enterprise:
(i) in which such alien has invested (after the date of the enactment of the Immigration
Act of 1990) or, is actively in the process of investing, capital in an amount not less than
the amount specified in subparagraph (C), and
(ii) which will benefit the United States economy and create full time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
(other than the immigrant and the immigrant's spouse, sons, or daughters).
II. ANALYSIS
A. Use of loan Proceeds

The record supports the Chiefs findings that the Petitioner has not demonstrated his eligibility for
the classification. Specifically, he has not shown that he may lawfully use proceeds derived from
two
loans to make a personal investment in the NCE. On appeal, the
Petitioner states that the Chief may not consider the intended use of the loan proceeds in evaluating
the lawful source of his investment capital. He maintains, "[t]here is no basis in law or precedent for
such an expansion of USC IS's already onerous source of funds requirements, and it does not seem to
serve any useful purpose in preventing illicit funds from being used for investment." We disagree.
The regulation at 8 C.P.R. § 204.6G) and (e) provides that a petitioner must show his investment
funds are lawfully obtained, and that assets "acquired, directly or indirectly, by unlawful means
(such as criminal activities) shall not be considered capital" under the Act. An examination of a
restriction placed on the use of loan proceeds is relevant in determining whether a petitioner has
established; by a preponderance of evidence, the lawful source of investment funds . For example, if
the petitioner obtains a loan from a lawful source, such as a bank, the loan proceeds may
nevertheless be unlawful if the petitioner obtained the loan by improper means, e.g., fraud and
intentional misrepresentation on the loan application. In addition, the presence of a restriction on the
use of proceeds may weaken the credibility of the evidence in the record as to whether the loan was
the actual source of the petitioner's capital investment. These requirements serve a valid
government interest: to confirm that the funds utilized are not of suspect origin. See Spencer
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1040 (E.D. Cal. 2001), aff'd, 345 F.3d 683
(9th Cir. 2003).
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In this case, the Petitioner has not shown that he lawfully obtained the funds he invested in the NCE.
The Petitioner's capi~al derived from two loans that were secured by properties he owned with his
spouse. He presented two Personal Credit Ceiling Amount Mortgage ·Contracts, which provided in
Article 6 that the "purpose for each loan ... may be identified in specific ... loan certificate and/or
other certificates." He also submitted two
Personal Loan Certificates. One
of which was for a 2,200,000 renminbi (~B) loan, and the other was for a 1,800,000 RMB loan?
The two certificates listed "Business operation" as the purpose of the loans, and directed the
:borrowed funds to be remitted to
Personal Loan Contracts,
In response to our RFE, the Petitioner presents two
both of which stated under Article 2, "Type and purpose of the loan": "This loan is a credit line loan
intended for business operation and Borrower shall not use this loan for any other purpose unless
approved by Lender in writing." Article 20.2 mandated:
Borrower shall use the loan for the purpose specified in the contract, and shall in no
circumstances use the loan ... to invest in sectors such as stock, futures or bonds in
which bank loans are prohibited by state regulatory body to invest, and shall not use
the loan for stock equity investment such as enterprise registry or investment
participation.
Pen~onal Loan Contracts noted that a borrower would be
Article 23.1.2 ofthe
in breach of the contract if he "fails to use the loan for designated purpose . . . . " The Joan
documents are consistent with the Petitioner's affirmation in his November 25, 2012, and April 21,
2015, statements that the "banks in China [are] forbidden to grant any loaris for individual purpose
bas[ed] on existing property as security, unless it isfor a commercial purpose." The Petitioner
further offered in his November 25, 2012, statement that "as far as the bank is concerned, the
proceeds of the said two personal loans are to be used commercially." The plain language of these
documents supported a finding that the Petitioner may not use the loan proceeds to make a personal
investment in theNCE.

The Petitioner argues in his RFE response that "[i]t's not outside the realm of the bank's guessing
that 'business operation' would include investment in a foreign business." He indicates that "the
term and concept is broad enough to include all manner of business operation." The Petitioner has
not, however, pointed to evidence that supports these statements. This assertion, unsubstantiated by
supporting evidence, is insufficient to satisfy the Petitioner's burden of proof. Matter of Sojjici, 22
I&N Dec. 158, 165 (Comm'r 1998) (citing Matter ofTreasure Craft of California, 14 I&N Dec. 190
(Reg'l Comm'r 1972)). Here, supporting evidence is particularly crucial because other record
evidence contradicts the Petitioner's statements. The loan documents- including
2

According to an online source, 2,200,000 RMB was approximately $347,138, and 1,800,000 RMB was approximately
$284,022, on September 18, 2012, the date of the
Personal Loan Certificates.
See https://www.oanda.com/currency/converter/, accessed on April 26, 2016, and incorporated into record of
proceedings.
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Personal Loan Certificates, Personal Loan Contracts, and Personal Credit Ceiling Amount
Mortgage Contracts- together with the Petitioner's affirmation demonstrate that the bank intended
the loan proceeds to be used by a business for its operations. There is no evidence showing that this
restriction placed on the loan permitted an individual's personal "equity investment" in a company.
Accordingly, the record does not support a finding that the Petitioner obtained his investment funds
lawfully.
Branch manager,
The Petitioner maintains that he informed
of his intended use of the loan proceeds. According to the Petitioner, the bank manager
told him that the funds could be "used by an individual personally for business or commercial
purpose." The Petitioner concludes that
statement means that he may use the funds to
invest in the NCE. Article 20.2 of the Personal Loan Contracts, which specifically prohibited the
use of the proceeds for "stock equity investment such as ... investment participation," contradicts
the Petitioner's position. In addition, the Petitioner has not offered documentation from the bank
manager or the
to corroborate his statement or to verify that he may use the
loan proceeds for an investment in a company, rather than for use in a company's operations.
On appeal, the Petitioner states that the
would not issue "written
confirmation ... in order to avoid any unforeseen consequence, disregard what the clients want from
them is truth [sic] or not." We noted in our RFE that the Petitioner has not explained what
"unforeseen consequence" would result from the bank's validation of his personal use of the loan
proceeds. In his RFE response, the Petitioner offer's no additional evidence or information on this
issue. Regardless, in light of the explicit language in the loan documents, and the record's lack of
evidence substantiating the Petitioner's statement that he may use the loan proceeds for a personal
investment in a company, the Petitioner has not met his burden of proof in establishing that he
obtained his investment capital through lawful means. See Soffici, 22 I&N Dec. at 165.
The record includes several
certificates; but none reflected that the Petitioner
had the flexibility ·to use the loan proceeds to make an investment, specifically a personal
investment, in a business. For example,.the Petitioner submitted an October 17, 2012, Personal Loan
Certificate issued by

While the document

indicated that the certificate itself was "for immigration purpose[ s]," it did not discuss whether the
loan purpose of"business operation" included the Petitioner's personal investment in theNCE.
On appeal and in his response to our RFE, the Petitioner presents a certificate dated April 21, 2015,
from the
Personal Retail Credit Loan Department. It discusses
the two loans that the Petitioner and his spouse obtained, referencing the loans as "personal business
loan[ s]." Similar to the October 2012 document, the April 2015 certificate itself was "intended for
immigration [purposes] only," but it does not demonstrate that the Petitioner could use the funds
from the loans, which the bank extended for "Business operation," to make a personal equity
investment in theNCE.

I
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Also in support of his appeal, the Petitioner offers an October 19, 2015 , letter from the
indicating that it did not place any specific restrictions on how
an "actively operating company" will use proceeds from "a commercial loan in the name of an
individual."
however, is not the bank that issued the two loans, the proceeds of
which the Petitioner indicated became his investment capital in the NCE. The Petitioner has not
presented, evidence showing that the
the financial institution that issued the
two loans, has the same policy as the
regarding the use of proceeds. In addition, the
certificate did not say that the proceeds of a commercial loan could be used for a
personal investment. Rather, the certificate noted that the bank placed no restriction on how an
"actively operating company" may use the proceeds of"a commercial loan."
The Petitioner reasons that had his use of the loan proceeds as investment capital been unlawful, the
would have controlled the money "by some means" and he would not have
been able to transfer the funds to the United States. As we observed in our RFE, the loan proceeds
wenf through a number of businesses and individuals before reaching the Petitioner's personal
account. Specifically, the loan certificates mandated that the funds be remitted to
the Petitioner's brother's company. In order to place the funds back in the
Petitioner's own personal account, his brother's company sent a total of 4,000,000 RMB to the
Petitioner's company,
which then sent the funds to several
individuals and businesses, who then purportedly forwarded the funds back to the Petitioner's
personal account. 3 Notably, after all of these transactions the Petitioner used a different individual,
to convert the RMB currency to Hong Kong dollars (HKD) for his investment in the
NCE.
The multiple earlier transfers therefore were not for the purpose of currency conversion. While the
Petitioner indicated that companies in China could only transfer out 50,000 RMB per day to
individuals, he has not clarified, either on appeal or in his RFE -response, why all of these transfers to his brother's company, then to his o~ company, then to individuals and businesses, then back to
his personal account - were necessary if the bank permitted his personal use of the loan proceeds.
The multiple transactions before the funds finally .reached the Petitioner's personal account are not
consistent with his statement that the bank permitted his personal investment of funds intended for a
business's operations.
Ultimately, the record does l}Ot sufficiently demonstrate that the Petitioner may lawfully use the
proceeds of the two loans to make a personal ·investment in the NCE. The two loan certificates
explicitly listed "Business operation" as the loan purpose, and directed that the funds be remitted to a
business account belonging to
The two loan contracts
specifically stated that the Petitioner "shall not use the loan for stock equity investment such as ...
investment participation." These documents, along with other evidence in the record, support a
3

The Petitioner appears to have disguised the purposes of these transactions as "payment[ s] for goods," "repayment[ s ]"
and a " loan." This apparent concealment does not support his position that the bank permitted him to use the funds as a
personal investment rather than for business operations.
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finding that the
intended the proceeds to be used by a business for its
operations .. Other than the Petitioner's affirmations to the contrary, the record lacks proof that he
may lawfully use the funds to make a personal investment in theNCE.
B. Path of Investment Funds

A petitioner cannot demonstrate the lawful source of funds by submitting only bank letters or
statements documenting the deposit of funds. Matter of Ho, 22 I&N Dec. 206, 210-11 (Assoc.
Comm'r 1998); Matter of Izummi, 22 I&N Dec. 169, 195 (Assoc. Comm'r 1998). Instead, a
petitioner must present evidence of the complete path of the funds to meet his burden of establishing
that the funds are his own funds. Izummi, 22 I&N Dec. at 195.
We notified the Petitioner in our RFE that he has not documented the complete path of his
investment funds. The bank statements traced the loan proceeds from
to
account ending in
to an account belonging to the
Petitioner's company ending in
The bank records also showed several deposits to the
Petitioner's RMB account ending in
and the following transfers: from that account to
RMB account ending in
then to
HKD account ending in
then to the
Petitioner's HKD account ending in
then to theNCE. The record does not illustrate, however,
to the individuals and entities named by the
the path of the funds from the account ending in
Petitioner as "conduits," or from those "conduits" to the Petitioner's RMB account ending in
In his RFE response, the Petitioner presents additional documentation relating to the path of funds
from the business account ending in
to his personal account ending in
The submitted
materials, however, do not demonstrate the complete path of the funds. Bank statements showed
that in September 2012, the account ending in
remitted funds to several individuals and
businesses. Specifically, it sent: (1) four "Payment[s] for goods," totaling 498,300 RMB to
(2) three "Payment[s] for goods," totaling 689,490.75 RMB
to
and (3) three "Repayment[s]" and a "Loan,"
totaling 1,760,000 RMB to
According to a "path of fund chart" in the record, in September 2012, the Petitioner relied on these
three businesses, and other individuals, to move the 4,000,000 RMB loan proceeds from his
brother's business account to his personal account ending in
The submitted bank statements
for the Petitioner's personal account ending in
however, did not include funds originating from
any of these three businesses. In other words, while the funds left the business account ending in
as "payment[s] for goods," "repayment[s]" and a "loan" to other companies, the funds did not
return to the Petitioner's personal account ending in
from these three companies. Without
documentation that the same business "conduits" remitted the funds back to the Petitioner's personal
account ending in
the Petitioner has not established the complete path of the funds, or met his
burden of establishing that the funds are his own. See Izummi, 22 I&N Dec. at 195. Accordingly,
the Petitioner has not established the lawful source of the capital he invested in theNCE.
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III. CONCLUSION
The Petitioner has not demonstrated by a preponderance of the evidence that he is eligible for the
immigrant investor classification. He has not submitted sufficient material establishing the lawful
source of his investment funds. We will dismiss the appeal for the above stated reasons, with each
considered as an independent and alternate basis for the decision. The burden is on the Petitioner to
show eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter
ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). The Petitioner has not met this burden.
ORDER:

The appeal is dismissed.
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