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The Petitioner seeks classification as an immigrant investor pursuant to the Immigration and
Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference (EB-5)
classification makes immigrant visas available to foreign nationals who invest the requisite amount
of qualifying capital in/ a new commercial enterprise that will benefit the United States economy and
create at least 10 full-time positions for qualifying employees.
The Chief of the Immigrant Investor Program Office denied the petition. The Chief concluded that
the Petitioner did not place the required amount of capital at risk in a new commercial enterprise. On
appeal, we found that the Petitioner did not overcome the Chief's basis for denial. In addition, we
determined that the Petitioner did not establish his eligibility at the time he filed his petition, and that
he made impermissible material changes to his petition in an effort to satisfy the statutory and
regulatory requirements.
The matter is now before us on a motion to reopen and a motion to reconsider. 1 In support of his
motions, the Petitioner submits an operating agreement, and a statement of information for a limited
liability company filed with the California Secretary of State. H~ maintains that he has shown his
eligibility for the immigrant investor classification.
We will deny the motions.
I. LAW

A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in a new commercial enterprise. The foreign national must show that
his or her investment will benefit the United States economy and create at least 10 full-time jobs for
qualifying employees.
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The Petitioner indicates on motion that he has filed a petition for review with the U.S. Court of Appeals for the Ninth
Circuit. He provides no addition information on the federal case.
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A motion to reopen must state the new facts to be provided and be supported by affidavits or other
documentation. 8 C.F.R. § 103.5(a)(2). However, any new facts must relate to eligibility at the time
the Petitioner filed the petition. See 8 C.F.R. § 103.2(b)(l), (12); see also Matter of Katigbak,
14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). A motion to reconsider must offer the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the previous
decision was based on an incorrect application of law or U.S. Citizenship and Immigration Services
(USCIS) policy. 8 C.F.R. § 103.5(a)(3). A motion to reconsider is based on the existing record and
the Petitioner may not introduce new facts or new evidence relative to his or her arguments. A
motion to reconsider contests the correctness of our original decision based on the previous factual
record, as opposed to a motion to reopen which seeks a new hearing based on new materials.
Compare 8 C.F.R. § 103.5(a)(3) and 8 C.F.R. § 103.5(a)(2).
II. RELEVANT FACTS AND PROCEDURAL HISTORY
The Petitioner submitted a petition based on a $500,000 investment in
a retail business with a store in
California. L Part 3 of the
According to an operating
petition provided that the Petitioner owned 47.5 percent of
agreement for
had three members: .0)
owning 47.50 percent; (2)
owning 5
percent; and (3) an "EB-5 Investor" owning 47.50 percent. Bank records showed that the Petitioner
remitted funds to an escrow account for
not
Subsequently, the Petitioner filed a revised petition and documentation "for the purpose of
modifying and supplementing his pending [petition]." He stated that
changed its name
to
a business that provided "real estate
consulting/referral services, property development, management, and other personal services."
office was located in the
California. According to an
operating agreement for
it had three members: (1)
owning 47.50 percent; (2)
owning 5 percent; and (3) the Petitioner owning 47.50
would receive 100 percent of
percent. Page 21 of the operating agreement indicated: ( 1)
profit and loss; (2)
would receive $15,000; and (3) "[o]ther
members ... shall receive no income or distributions at any time of
operation."
In his request for evidence (RFE), among other issues, the Chief noted that the Petitioner had not
placed his capital at risk for the purpose of generating a return, as required under 8 C.F .R.
§ 204.60)(2). Specifically, under
operating agreement, the Petitioner
2

The Petitioner indicated that
California, was a targeted employment area (TEA), for which the required
a,mount of capital invested was adjusted downward to $500,000. See 8 C.F.R. § 204.6(f)(2).
3
The operating agreement and a Memorandum of Understanding indicated that
is also known as
and
4
In our previous decision, we used
to reference
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would be entitled to "no income or distributions." In his RFE response, the Petitioner provided that
he served as
vice president and owned 50 percent of
He reasoned that because
was entitled to 100 percent of
profit, his ownership in
meant that he would receive 50 percent of
profit. The Chief did not find
the Petitioner's arguments persuasive, and denied his petition. We subsequently dismissed his
appeal.
III. ANALYSIS
On motion, the Petitioner submits additional evidence,
revised operating
agreement, and a Statement of Information filed with the California Secretary of State. The record,
including documentation the Petitioner previously offered and additional documentation provided on
motion, does not establish that he placed at least $500,000 at risk "for the purpose of generating a
return on the capital placed at risk." 8 C.F.R. § 204.6(j)(2); see also USCIS Policy Memorandum
PM-602-0083 , EB-5 Adjudications Policy 5 (May 30, 2013).5 In addition, the Petitioner's
, modifications to his original petition constitute impermissible material changes. Finally, he has not
shown his eligibility at the time he filed the petition. We will therefore deny his motion to reopen.
Similarly, on motion to reconsider, the Petitioner has not demonstrated that we based our previous
decision on an incorrect application of law or USCIS policy. We will thus deny his motion to
reconsider.
A. At-Risk Investment
In our previous decision, we concluded that the Petitioner did not place at least $500,000 at risk for
the purpose of generating a return. On motion, the Petitioner indicates that because we found the
operating agreement did "not equate to a redemption agreement," we erred
in finding that the Petitioner did not place his capital at risk to generate a return.
We based our appellate decision on the inconsistent evidence in the record, not on whether a
redemption agreement existed. See Matter of Ho , 19 I&N Dec. 582, 591 (BIA 1988) ("Doubt cast
on any aspect of [a] petitioner' s proof may ... lead to a reevaluation of the reliability and sufficiency

of the remaining evidence offered in support of the visa petition."). Specifically, on appeal, the
Petitioner acknowledged that
- an entity that purportedly owned 47.50 percent of
and entitled to an annual distribution of $15,000 - was a nonexistent
business. The Petitioner stated that any reference to
in the record was "an unfortunate
error, as no such Regional Center exists and never has existed." In our decision, we observed that
while the Petitioner presented a revised subscription agreement removing references to the
nonexistent entity, an operating agreement mentioning
as a member and owner of
remained in the record. We also noted that although the Petitioner claimed
the supporting evidence - including the operating
to own 50 percent of
agreement- indicated that he owned 47.50 percent. As the Petitioner offered conflicting evidence
5

Found at https://www.uscis.gov/laws/policy-memoranda.
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on
ownership and business structure, we found that he did not establish, by
for the
a preponderance of the evidence, that he placed capital at risk in
purpose of generating a return.
The documents that the Petitioner offers on motion do not explain the inconsistent evidence in the
record. See Ho, 19 I&N Dec. at 591-92 ("Attempts to explain or reconcile the conflicting
[evidence], absent competent objective evidence pointing to where the truth, in fact, lies, will not
suffice."). According to the revised operating agreement that the Petitioner presents on motion,
no longer has three members, it now only has one member: the Petitioner,
who owns 100 percent of the entity. In addition, section 3.1 of the revised operating agreement
"net profits."
provided that the Petitioner is now entitled to
Not only is the revised operating agreement inconsistent with
initial
operating agreement, it also conflicts with the Petitioner's revised petition, and two business plans.
Part 3 of his revised petition stated that the Petitioner owned 47.50 percent, not 100 percent, of
The cover letter that accompanied the revised petition also noted that when
shareholder, owning 47.50
the Petitioner remitted $500,000, he became
business
percent, not 100 percent, of its equity. Similarly, page 10 of the
plans indicated that
was
managing member and owned five
percent of its shares. The revised operating agreement thus does not sufficiently explain the
inconsistent documents that remain in the record regarding
ownership
interests or business structure.
Moreover, the original operating agreement indicated that
contributed $20,000 in exchange
and
contributed $10,000 in exchange for 5
for 4 7.50 percent of
percent of the equity. While the revised operating agreement provides that the Petitioner is now the
the Petitioner has not explained what happened to
or
sole owner of
capital contributions or ownership interests. Page 1 of both business plans stated that
estimated startup capital was $530,000. Page 4 of the first business plan
and page 5 of the second business plan noted the projected use of the startup capital. In light of the
revised operating agreement, which lists only the Petitioner's $500,000 remittance, the Petitioner has
not clarified how
could operate with insufficient startup funds. The
Petitioner has presented conflicting information on
equity interests, profit
and loss distribution, and required startup capital. Based on the inconsistent information, the
Petitioner has not established, by a preponderance of the evidence, that he has placed at least
$500,000 at risk for the purpose of generating a return on the capital. See Ho , 19 I&N Dec. at 591.
B. Material Change·
In addition, the Petitioner' s revised petition constitutes an impermissible material change to his
original petition. See Matter of Izummi, 22 I&N Dec. 175-76 (Assoc. Comm'r 1998) (USCIS cannot
"consider facts that come into being only subsequent to the filing of a petition."). An investor must
maintain his or her eligibility throughout the application process. He or she must establish eligibility
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at the time of filing and remain eligible until adjustment to lawful permanent resident status. 6
Should the initial petition be deficient, or circumstances materially change, the immigrant investor
must file a new petition:
A deficient Form I-526 petition may not be cured by subsequent changes to the
business plan or factual changes made to address any other deficiency that
materially alter the factual basis on which the petition was filed. The only way to
perfect material changes under these circumstances is for the immigrant investor to
file a new Form I-526 petition to correspond to the changed plans.
USCIS Policy Memorandum PM-602-0083, supra, at 25.
and finally
In this case, the Petitioner indicated that he invested first in
then in
was a retail
in
According to part 3 of the petition and the Petitioner,
business that was "laungching [sic] its store in . . .
California." The
· While the Petitioner
operating agreement stated that
owned 4 7.50 percent of
initially based his petition on an investment in
bank documents showed that he remitted
funds to
not
The Petitioner has not demonstrated that he sent any capital to
the new commercial enterprise listed in his petition.
not
in his original
Assuming arguendo that the Petitioner intended to invest in
petition, his submission of a revised petition based on an investment in
would constitute an impermissible material change because it altered the factual basis of the petition.
Statement of Information, filed with the State of California, indicated that it was a
"Wholesale & Retail" business, located in
California.
· Statement of Information noted that it was a "Realty & Investment Services" business, located in
business plans stated that it
California. 7 Page 1 of the
"focuses on real estate purchase, sales, refurbishing and investment services." The Petitioner offers
no evidence showing that
is in the wholesale or retail industry. In addition,
under the initial petition, the Petitioner owned 47.50 percent of the new commercial enterprise,
which had two other owners. According to documents he presents on motion, however, he now is

the sole member and owns 100 percent of the new commercial enterprise. The Petitioner has not
explained this discrepancy. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988) (a petitioner
must submit competent objective material to reconcile conflicting evidence).
We noted in our prior decision: "[t]he Petitioner has not established that the [new commercial
to
does not constitute a material
enterprise]' s location change from
change." On motion, the Petitioner states that a business location change does not constitute a
material change. As discussed in our appellate decision and explained above, we based our material
change finding on more than a change in business location. Rather, the record illustrates that
6
7

8 C.F.R. § 103.2(b)(l ); see also lzummi, 22 l&N Dec. at 175-76.
changed its name to
three months after the Petitioner filed his original petition.
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through the revised petitiOn, the Petitioner changed the business industry, business location,
corporate structure, and ownership interests of the new commercial enterprise. The Petitioner seeks
to qualify for the immigrant investor classification based on a revised petition that presents facts
materially different from those in his initial petition. The revised petition thus constitutes an
impermissible material change, for which the Petitioner must file a new petition.
C. Eligibility at the Time of Filing
Finally, on motion, the Petitioner offers no arguments or evidence relating to our finding that he did
not show his eligibility for the classification at the time he filed his petition. See 8 C.F.R.
§ 103.2(b)(1), (12); Katigbak, 14 I&N Dec. at 49. When he filed his petition, he did not present
evidence that the new commercial enterprise had already created 10 full-time positions, or a
comprehensive business illustrating that it would need no fewer than 10 full-time employees.
See 8 C.F.R. § 204.6G); see also Matter ofHo, 22 I&N Dec. 206,213 (Assoc. Comm'r 1998). The
Petitioner did not submit a business plan along with his initial petition. Subsequently, he conceded
that at the time of filing, he "was still working with the business plan writer in creating a new
business." The regulations, however, mandate that the Petitioner demonstrate his eligibility at the
time of filing, which includes satisfying the requirement of actual job creation, or a submission of a
comprehensive business plan that credibly illustrates the new commercial enterprise's need for no
fewer than 10 full-time employees. The Petitioner presented neither type of evidence when he
submitted his original petition. The Petitioner therefore did not establish his eligibility at the time of
filing. As the Petitioner does not challenge our job creation finding on motion, it remains a valid
basis to dismiss his appeal.
III. CONCLUSION
We have considered the evidence offered on motion, along with previously filed documentation, and
conclude that the Petitioner has not shown his eligibility for the immigrant investor classification.
We will therefore deny his motion to reopen. In addition, the Petitioner has not demonstrated that
our previous decision was based on an incorrect application of law or USCIS policy. We will thus
deny his motion to reconsider.
It is the Petitioner's burden to establish eligibility for the immigration benefit sought. Section 291 of

the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, the Petitioner
has not met that burden. Accordingly, we will deny the motions.
ORDER:

The motion to reopen is denied.

FURTHER ORDER:

The motion to reconsider is denied.
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