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The Petitioner invested in a new commercial enterprise,
dba
(theNCE). She made the investment through a now terminated regional center,
(the Regional Center). The updated business plan stated that the NCE
would build, manage, and operate a biodiesel refinery to manufacture fuel grade biodiesel from
tallow, waste vegetable oil, and virgin vegetable oil. The 'business plan also indicated that a portion
of the projected capital investment would come from foreign nationals who, like the Petitioner, are
seeking classification as immigrant investors. See Immigration and Nationality Act (the Act)
section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference (EB-5) classification makes
immigrant visas available to foreign nationals who invest the requisite amount of qualifying capital
in a new commercial enterprise that will benefit the United States economy and create at least 10
full-time positions for qualifying employees.
The Director of the California Service Center, U.S. Citizenship and Immigration Services (USCIS),
initially approved the petition. The Chief of the Immigrant Investor Program Office later revoked
approval of the petition because the Petitioner could no longer rely on an investment made through
the now defunct Regional Center to establish her eligibility.
The matter is now before us on appeal. In support of her appeal, the Petitioner submits additional
evidence and argues that the Chief violated her due process rights and did not "consider the totality
of the circumstances." She also claims she could meet the employment creation requirements
without the Regional Center's involvement.
Upon de novo review, we will dismiss the appeal.
I. LAW

A. Immigrant Investor Status
r-

A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in a new commercial enterprise. The commercial enterprise can be any
lawful business that engages in for-profit activities. The foreign national must show that his or her
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investment will benefit the United States economy and create at least 10 full-time jobs for qualifying
employees.
Specifically, section 203(b)(5)(A) of the Act provides that a foreign national may seek to enter the
United States for the purpose of engaging in a new commercial enterprise:
(i) in which such alien has invested ... or, is actively in the process of investing, capital
in an amount not less than the amount specified in subparagraph (C), and
(ii) which will benefit the United States economy and create full-time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United
States (other than the immigrant and the immigrant's spouse, sons, or daughters).
The implementing regulation at 8 C.F.R. § 204.6(j)( 4)(i)(B) requires petitioners to show the requisite
job creation either through documentation confirming such employees have already been hired, or
through "[a] copy of a comprehensive business plan showing that, due to the nature and projected
size of the new commercial enterprise, the need for not fewer than ten (1 0) qualifying employees
will result, including approximate dates, within the next two years, and when such employees will be
hired."
An immigrant investor may invest the required funds in a new commercial enterprise, and show that
at least 10 qualifying employees have been directly hired through that new commercial enterprise as
a result. An immigrant investor may also invest through a regional center, which is an economic
unit involved with the promotion of economic growth through "improved regional productivity, job
creation, and increased domestic capital investment." See 8 C.F.R. § 204.6(e) (defining "regional
center").
Regional centers apply for designation with USCIS, and must file annual supplements to show their
continued eligibility for designation. Designated regional centers identify and work with new
commercial enterprises, which in turn are associated with a specific project undertaken by a job
creating entity (JCE). A project could be a new office building, mixed-use development project, or
other tangible initiative that results in the qualifying job creation. Regional centers can pool
immigrant (and other) investor funds for qualifying projects that create jobs directly or indirectly.
8 C.F.R. § 204.6(j)( 4)(iii). A foreign national may rely on indirect jobs to meet the employment
creation requirements only if he or she invests through a regional center.
An individual seeking classification as an immigrant investor files a Form I-526, Immigrant Petition
by Alien Entrepreneur. If US CIS grants the petition and an application to adjust status, the investor
receives conditional permanent residence. Approaching the end of a two-year period of conditional
status, the investor must request that the conditions be removed by filing a Form I-829, Petition by
Entrepreneur to Remove Conditions. If it determines that the investor has met all program
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requirements, USCIS will remove the conditions and grant unconditional lawful permanent resident
status.
An immigrant investor thus goes through three stages in pursuit of lawful permanent resident status:
(1) the period during which the Form 1-526 is pending; (2) the two-year period of conditional
permanent resident status after the Form 1-526 and adjustment of status application approval; and
(3) the unconditional lawful permanent resident status after the Form 1-829 petition to remove the
investor's conditional status is granted.
B. Material Changes

Critically, the investor must maintain his or her eligibility throughout the application process.
Material changes to the investment arrangement require the filing of a new Form 1-526 petition and
are grounds for revocation of the original petition. The Secretary of Homeland Security "may, at
any time, for what he deems to be good and sufficient cause, revoke the approval of any
petition .... " Section 205 of the Act, 8 U.S.C. § 1155. The Board of Immigration Appeals has
discussed revocations on notice as follows:
[A] notice of intention to revoke a visa petition is properly issued for "good and
sufficient cause" where the evidence of record at the time the notice is issued, if
unexplained and unrebutted, would ,warrant a denial of the visa petition based upon
the petitioner's failure to meet his burden of proof. The decision to revoke will be
sustained where the evidence of record at the time the decision is rendered, including
any evidence or explanation submitted by the petitioner in rebuttal to the notice of
intention to revoke, would warrant such denial. 1
In the context of an EB-5 petition, an immigrant investor must establish eligibility at the time of
filing and remain eligible until he or she receives lawful permanent resident status. 2 Should the
initial petition be deficient, or circumstances materially change after its approval, the immigrant
investor must file a new petition:
A deficient Form I-526 petition may not be cured by subsequent changes to the
business plan or factual changes made to address any other deficiency that
materially alter the factual basis on which the petition was filed. The only way to
perfect material changes under these circumstances is for the immigrant investor to
file a new Form I-526 petition to correspond to the changed plans.
Similarly, if, after the approval of' a Form I-526 petition but before an alien
investor has been admitted to the United States or adjusted his or her status
1

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988) (citing Matter of Estime, 19 I&N Dec. 450 (BIA 1987)).
8 C.F.R. § 103.2(b)(l); see also Matter oflzummi, 22 I&N Dec. 169, 175-76 (Assoc. Comm'r 1998) (USCIS cannot
consider materially different facts that come into being only subsequent to the filing of a petition).
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pursuant to that petition, there are material changes to the business plari by which
the alien intends to comply with the EB-5 requirements, the alien investor would
need to file a new Form I-526 petition. Such material changes would constitute
good cause to revoke the approved petition and would result in the denial of
admission or an application for adjustment of status.
USCIS Policy Memorandum PM-602-0083, EB-5 Adjudications Policy 25 (May 30, 2013). 3
II. PROCEDURAL HISTORY
The Petitioner filed her petition based on an investment she made in a project associated with the
Regional Center. The petition identified an investment in the NCE, which planned to build, manage,
and operate a bio-refinery facility. The updated business plan explained that funds from foreign
nationals, who were seeking classification as immigrant investors, would partially fund the project.
The California Service Center initially approved the petition. The Chief subsequently terminated the
Regional Center's designation, finding that it did not submit a required form to demonstrate its
continued eligibility for regional center designation. The Chief concluded that without the
submission of the form, the Regional Center did not establish that it continued to promote economic
growth, improve regional productivity, job creation, or increase domestic capital investment in the
approved geographic area. 4 The Regional Center did not appeaJ the termination.
Based on the termination of the underlying Regional Center, the Chief served the Petitioner a notice
of intent to revoke approval of the petition (NOIR). In her response, the Petitioner argued that the
Chief violated her due process rights, because he did not serve her a copy of the notice to intent to
terminate (NOIT) the Regional Center designation or the notice of termination of the Regional
Center. She presented evidence showing that the Federal Bureau of Investigation (FBI) and the
Securities and Exchange Commission (SEC) filed criminal and civil cases against managers of the
Regional Center, alleging that they misappropriated investors' funds for personal use. The Petitioner
indicated that she would "seek remedy to satisfy the job creation requirements ... [by] raising
additional funds for additional investments, if necessary and if required by USCIS." Upon
reviewing ·the Petitioner's submission, the Chief revoked the approval of the petition, for the reasons
he stated in the NOIR, i.e., the Regional Center's termination. 5
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Found at https://www.uscis.gov/laws/policy-memoranda.
See Section 610(a) of the Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act.
5
While in the introductory paragraphs of the revocation, the Chief mistakenly referenced entities unrelated to this
petition, in his analysis of the _evidence, he properly discussed the R~gional Center and theNCE.
4
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III. ANALYSIS
On app~al, the Petitioner submits a brief and additional evidence, including information relating to
the federal investigations of, and actions against, the Regional Center's managers, and documents
confirming that the Petitioner had filed a complaint with the State Bar of California against
a Regional Center manager who was once a licensed attorney. The Petitioner argues
the following: ( 1) the Chief violated her due process rights because he did not serve her a copy of
the Regional Center NOIT or .termination notice; (2) the Chief did not consider the totality of the
· circumstances, including the federal charges against the Regional Center' s managers; (3) she
received ineffective assistance of counsel; and (4) she could meet the job creation requirements by
"raising additional funds for additional investments" without the Regional Center's involvement.
A. Due Process Violation

The Petitioner maintains: that the Chief violated her due process rights because he did not serve her a
copy of the Regional Center's NOIT or the subsequent notice of termination. In cases involving
regional centers, the regulation at 8 C.F .R. § 103 .2(b )(19) mandates the Chief to serve notices to the
· applicant who sought regional center designation, and the regional center's representative, if any.
The Petitioner is neither the Regional Center applicant nor the Regional Center's representative.
Although the Petitioner made her investment through the now terminated Regional Center, she has
not demonstrated that the Chief erred, or violated her due process rights, by not serving her a copy of
the Regional Center NOIT or the subsequent notice of termination. Significantly, the Petitioner has
cited no legal authority requiring the Chief to serve her with notices directed to the Regional Center.
We therefore find that the Chief did not violate the Petitioner' s due process rights, the regulation or
USCIS policy. 6
B. Federal Charges against Regional Center Managers

The Petitioner states that the Chief erred in revoking the approval of her petition because he did not
consider the federal investigations of, and charges against, the Regional Center managers. The
Petitioner submitted documentation alleging that the Regional Center managers misappropriated

investor funds for personal use. If the allegations are true, the Regional Center did not promote
economic growth, improve regional productivity, job creation, or increase domestic capital
investment, which the Regional ·center must show to demonstrate its continued eligibility for
designation. See 8 C.F.R. § 204.6(e). In addition, if the alleged criminal activities were
substantiated, the Petitioner could not show that her funds were used for job creation purposes.
As discussed, the Petitioner must maintain her eligibility throughout the process of seeking lawful
permanent resident status. She must be eligible for the classification at the time she tiled the
6

On appeal , the Petitioner " urge[s] USCIS to take into account the severe hardships" that she and her family have
experienced due to the Regional Center termination. The Petitioner, however, has not articulated how the " hardships"
demonstrate that the Chief erred in revoking the approval of her petition.
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petition, and must continue to be eligible until she becomes an unconditional lawful permanent
resident. In this case, the Chief revoked the ,approval of the petition because he terminated the
Regional Center that formed the basis of her petition. The circumstances surrounding the Regional
Center termination were beyond the Petitioner's control; however, they do not invalidate the Chiefs
revocation of the approval of the instant petition. 7 Moreover, the alleged criminal activities do not
illustrate the Petitioner's eligibility for the classification.
C. Ineffective Assistance of Counsel
represented
On appeal, the Petitioner indicates that one of the Regional Center managers,
her when she filed her petition. She presented documentation verifying that she filed a disciplinary
complaint against
who was once a licensed attorney in California.
is also the
subject of federal investigations and actions involving misappropriation of investors' funds for
personal use. However, the' Petitioner has not established an ineffective assistance of counsel claim
against
To put forth a valid claim, she must (1) provide an affidavit describing, in detail,
the agreement between her and
and explaining how counsel did not meet the terms of that
of the accusations and offer him an opportunity to respond; and (3)
agreement; (2) notify
show that she has filed a complaint with appropriate disciplinary authorities, and if not, why not.
·· See Matter of Lozada, 19 I&N Dec. 637 (BIA 1988), aff'd, 857 F.2d 10 (1st Cir. 1988). Here,
The Form G-28, Notice of Entry of Appearance as Attorney or Accredited Representative, which the
Petitioner initially filed with the petition, did not list
as her counsel.
did not submit
the initial filing, respond to the California Service Center's request for evidence, answer the Chiefs
NOIR, or file the instant appeal. While
was a Regional Center manager and an attorney at
the law firm that initially represented the Petitioner, the Petitioner has not demonstrated that he
served as her attorney in her pursuit of an EB-5 visa. The Petitioner has not taken any of the above
listed steps to advance an ineffective assistance of counsel claim against any other counsel.
Moreover, to prevail on an ineffective assistance of counsel claim, the Petitioner must establish
prejudice resulting from her counsel's representation. Similar to our discussion above regarding the
federal investigations and. actions, the Chief revoked the petition because the Petitioner could no
longer show her eligibility for the classification. The Petitioner has not demonstrated that the
representation she received from any of her attorneys affected her eligibility. In other words, she has
not established that her counsels' performance prejudiced her, such that the representation may have
affected the outcome of the proceeding or her eligibility. See Correa-Rivera v. Holder, 706 F.3d
1128, 1133 (9th Cir. 2013); see also Matter of Assaad, 23 I&N Dec. 553, 561-62 (BIA 2003). For

7

On appeal, the Petitioner states that 94 investors invested through the Regional Center, but the Chief revoked only her
petition. The Petitioner has not submitted any corroborating· evidence in support of her claim. Unsubstantiated
statements are insufficient to meet a petitioner's burden of proof. See Matter of Soffici, 22 l&N Dec. 158, 165 (Assoc.
Comm'r 1998) (citing Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). Regardless, this
proceeding relates only to the Petitioner's petition. We will not comment on other cases in which she is not a party.
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'

these reasons, we conclude that the Petitioner has not put forth a valid ineffective assistance of
counsel claim.

'
D. Impact of Regional Center Termination
The Petitioner argues that she could pursue her immigrant investor visa without being part of the
Regional Center that formed the basis of her petition. Specifically, she states that she contacted
other immigrants who invested through the Regional Center and that she could "satisfy the job
creation requirements ... [by] raising additional funds or additional investments." For the Petitioner
to continue to pursue an EB-5 visa as an individual investor independent of the Regional Center, she
would need to demonstrate, among other requirements, the requisite direct job creation. The record
does not show that she could meet the employment creation requirements without making material
changes to the updated business plan, and thus she must file a new petition.
Different rules apply to individual and regional center investments with respect to how qualifying
jobs are tallied. The since-terminated Regional Center's updated business plan included indirect job
creation figures, which are not available to an individual investor without a regional center's
involvement. The Regional Center's updated business plan claimed 63 direct jobs and 1,387 indirect
jobs. According to an FBI press release and the Petitioner's appellate brief, the NCE received
investments from 94 foreign national investors. For these investors to proceed independently of the
Regional Center, the NCE must create a minimum of 940 direct positions (1 0 per investor). The
Regional Center's updated business plan is short 877 direct jobs to support 94 independent foreign
national investors. As a result, the record does not establish that the Petitioner and her co-investors
have met or could meet the direct job creation requirements.
On appeal, t~e Petitioner maintains that she could meet the job creation requirements by "raising
additional funds for additional investments.", The Petitioner, however, has not explained how the
infusion of "additional fl.!nds for additional investments" would not constitute a material change to
the Regional Center's updated business plan, for which she must file a new petition. 8
Finally, the Petitioner states that the Chief should have considered whether she meets the job
creation requirements when she files a Form I-829, Petition by Entrepreneur to Remove Conditions
on Permanent Resident. We do not find this argument persuasive. The Petitioner is not a
conditional permanent resident. As such, she may not file a Form I-829 petition. Moreover, in
general, immigrant investors must show that the required jobs were created or will be created within
two years and six months (30 months) after USCIS adjudicates the Form I-526 petition. 9 In this
8

See also Izummi, 22 I&N Dec. at 175 (a petitioner may not make material changes to a petition that has already been
filed to make it conform to requirements); USCIS Policy Memorandum PM-602-0083, supra, at 25 ("[I]f, after the
approval of a Form 1-526 petition but before an alien investor has been admitted to the United States or adjusted his or
her status pursuant to that petition, there are material changes to the business plan by which the alien intends to comply
, with the EB-5 requirements, the alien investor would need to file a new Form 1-526 petition.").
9
8 C.F.R. § 204.6(j)(4)(i)(B); USCIS Policy Memorandum PM-602-0083, supra, at I 9.
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case, the California Service Center initially approved the petition on November 8, 2010. The
Petitioner had until May 8, 2013, to meet the employment creation requirements. To date, the
Petitioner has presented no evidence showing that theNCE has created any jobs.
Furthermore, the rule permitting a 30-month period within which to create the requisite jobs does not
annul the rule regarding material changes; the two rules coexist. During the period of conditional
residence, a petitioner is expected to implement the business plan underlying the original petition,
and users guidance acknowledges that a petitioner may need to adjust his or her plans during this
time. But when such changes are material, USCIS policy requires the investor to file a new petition.
In short, after the Chief terminated the Regional Center through which the Petitioner made her
investment, the Chief acted properly in issuing the NOIR and subsequently revoking the approval of
the petition.
IV. CONCLUSION
The Petitioner in this matter has not established that she remains eligible for the benefit sought
without the involvement of a regional center. See section 291 of the Act, 8 U.S.C. § 1361; Matter of
Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Accordingly, we affirm the Chiefs revocation. The
Petitioner may file a new Form I-526 on the basis of a new regional center, or a different business
plan, or both, but a new petition is required.
ORDER:

The appeal is dismissed.

Cite as Matter ofC-0-C-, ID# 73425 (AAO Nov. 7, 2016)

8

