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The Petitioner seeks classification as an immigrant investor based on his financing of a hotel in 
North Carolina through a U.S. Citizenship and Immigrations Services designated regional center, 
Atlantic Regional Center for Foreign Investment. 1

, See Immigration and Nationality Act (the Act) 
section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference employment based classification 
makes immigrant visas available to foreign nationals who invest the requisite amount of qualifying 
capital in a new commercial enterprise that will benefit the United States economy and create at least 
10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office (IPO) denied the petition, concluding that the 
Petitioner had not demonstrated that he placed his own assets at-risk with his investment. 

The matter is now before us on appeal. In his appeal, the Petitioner maintains that the Chief erred in 
his application of precedent and the definition of capital. The Petitioner further contends that the 
Chief should have accepted evidence resolving an inconsistency in a loan document. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in a new commercial enterprise. The commercial enterprise can be any 
lawful business that engages in for-profit activities. The foreign national must show that his or her 
investment will benefit the United States economy artd create at least 10 full-time jobs for qualifying 
employees. 

1 The authority to designate regional centers is based on section 61 O(c) of the Departments of Commerce, Justice and 
State, the Judiciary, and Related Agencies Appropriations Act of 1993, Pub. L. No. I 02-395, I 06 Stat. 1828 (1992), as 
amended. The purpose of the regional center framework is to encourage pooled immigrant investment in a range of 
business and economic development prospects within designated regional centers. This regional center model offers an 
immigrant investor already-defined investment opportunities. 



(b)(6)

Matter of H-L-

Specifically, section 203(b)(5)(A) of the Act, as amended, provides that a foreign national may seek 
to enter the United States for the purpose of engaging in a new commercial enterprise: 

(i) in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
amount not less than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full time employment for 
not fewer than 10 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United 
States (other than the immigrant and the immigrant's spouse, sons, or daughters). 

, II. ANALYSIS 

The Form I-526 immigrant investor petition is based on a capital contribution of $500,000 in 
the new commercial enterprise (the NCE), which financed the development of a 

luxury hotel:" The Petitioner executed a promissory note whereby he borrowed $540,000 from 
a A few days later, transferred 

$544,300 to the NCE. This amount includes the $500,000 investment plus administrative fees. A 
Memorandum of Association reveals that the Petitioner owns 90 percent of The Chief 
denied the petition, finding that the Petitioner had not placed his own assets at risk and noting an 
inconsistency in a loan document. For the reasons discussed below, while we withdraw the Chiefs 
concern about a resolved discrepancy, we agree that the unsecured loan does not place the 
Petitioner's assets at risk. We also find that the record does not resolve how accumulated 
the funds it transferred to the NCE. 

A. At-Risk Capital 

The implementing regulation at 8 C.P.R.§ 204.6(e) includes the following definitions: 

Capital means cash, equipment, inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided the 
alien entrepreneur is personally and primarily liable and that the assets of the new 
commercial enterprise upon which the petition is based are not used to secure any of 
the indebtedness. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond, convertible debt, obligation, or any other debt arrangement between the alien 

2 The minimum investment amount is $500,000 as the Petitioner has documented that the NCE is principally doing 
business in a targeted employment area. 8 C.F.R. § 204.6(t). 
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entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. · 

Also, the regulation at 8 C.P.R. § 204.60)(2) states, in pertinent part: 

To show that the petitioner has invested or is actively in the process of investing the 
required amount of capital, the petition must be accompanied by evidence that the 
petitioner has placed the required amount of capital at risk for the purpose of 
generating a return on the capital placed at risk. Evidence of mere intent to invest, or 
of prospective investment arrangements entailing no present commitment, will not 
suffice to show that the petitioner is actively in the process of investing. The alien 
must show actual commitment of the required amount of capital. 

1. Loan Amount 

The first issue is whether an amendment to the promissory note after the immigrant investor petition 
was filed constitutes an impermissible material change. The initial promissory note lists "$540,000" 
in the upper left hand comer. The first paragraph of the exhibit states that is lending 
$500,000. When requested to clarify this discrepancy, the Petitioner presented a September 28, 
2015, amendment explaining that the loan is for $540,000 and that he is obligated on that full 
amount. In response to the Chiefs notice of intent to deny (NOID), the Petitioner offered a March 
10, 2014, Certificate of Secretary confirming that the Board of Directors resolved to loan 
the Petitioner $540,000. The record also contains transactional documentation corroborating that 

wired $544,300 to theNCE. The Chief concluded that the September 2015 amendment of 
the loan constitutes a material change that postdates the filing of the petition and, accordingly, 
cannot be considered. On appeal, the Petitioner maintains that the amendment resolved an 
"ambiguity"\ and the Chief should therefore have considered it, especially when the $540,000 
amount is consistent with other items. 

A petitioner must establish eligibility at the time of filing; a petition cannot be approved at a future 
date after the petitioner becomes eligible under a new set of facts. 3 Therefore, a petitioner may not 
make material changes to a petition that has already been filed in an effort to make· an apparently 
deficient petition conform to the requirements of U.S. Citizenship and Immigration Services.4 

Nevertheless, we. have accepted amendments to the extent that they caused a partnership agreement 
to conform to other agreements that a petitioner originally executed. 5 In this matter, the Petitioner 
did not make a material change to fix a deficiency. Rather, an initial exhibit contained a 
discrepancy, two different loan amounts, only one of which could be accurate. In such situations, 
the Petitioner must resolve the discrepancy with independent, objective evidence pointing to where 

3 See 8 C.F.R. § 103.2(b)(12); Matter ofKatigbak, 14 I&N Dec. 45,49 (Reg'l Comm'r 1971). 
4 See Matter oflzummi, 22 l&N Dec. 169, 175 (Assoc. Comm'r 1998). 
5 ld. at 175· 76. 
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the truth lies. 6 Here, not only did the Petitioner offer an amended agreement, it also provided items 
contemporaneous with the initial filing that support the amended information. Specifically, the 
transactional documents verify that transferred more than the $540,000 and the board 
resolved to loan the Petitioner that full amount. As the amendment corrected the discrepancy to be 
consistent with earlier submissions, it does not constitute a material change that postdates the filing 
of the petition. We therefore find that the Petitioner was obligated to repay the full $540,000. 

2. Unsecured Promissory Note 

The next issue is whether, by executing an unsecured promissory note, the Petitioner placed 
$500,000 of his own assets at risk. On appeal, the Petitioner contends that the Chief erroneously 
relied on the interpretation of "capital" and "indebtedness," as expressed in a stakeholder 
engagement. It is the Petitioner's position that this teleconference constituted unauthorized 
rulemaking. During an April 22, 2015, EB-5 Telephonic Stakeholder Engagement, IPO's Deputy 
Chief explained that proceeds from a third-party loan must meet the requirements placed upon 
indebtedness by 8 C.F.R. § 204.6(e) to qualify as a petitioner's capital.7 These remarks did not 
announce a new rule; rather, they aimed to assist stakeholders in understanding the relevant statutory 
and regulatory requirements of eligibility for the immigrant investor classification. We agree that 
this reading is correct. Moreover, as the Chief did not apply a "new" rule as the Petitioner 
maintains, we need not consider whether he erred in applying such a rule retroactively. 

AsJ quoted above, the regulatory definitions of "capital" and "invest" preclude an investment of 
unsecured indebtedness. Moreover, the investment of cash obtained through a third-party loan, as is 
the case here, is not simply an investment of cash that needs no further examination. Instructive on 
this question is Matter of Soffici, 22 I&N Dec. 158, 162 (Assoc. Comm'r 1998), which includes a 
discussion about loans to the new commercial enterprise in that case. In addressing the new 
commercial enterprise's bank loan, after first noting that it, a corporation, was a separate legal entity 
from the investor, the decision states: 

[E]ven if it were assumed, arguendo, that the petitioner and [the new commercial 
enterprise] were the same legal entity for purposes of this proceeding, indebtedness 
that is secured by assets of the enterprise is specifically precluded from the definition 
of "capital." 

!d. Thus, the precedent exists for examining third-party loans as contributions of indebtedness, not 
as cash. See also United States v. O'Connor, 158 F. Supp. 2d 697, 704-05 (E.D. Va. 2001) (noting 
that if a petitioner invested loan proceeds, he, or she must show "that the debt is secured by the assets 
of the [petitioner], not of the commercial enterprise in which he or she is investing," and "that [he or 
she] is personally and primarily liable for the debt"). 

6 Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
7 See https://www.uscis.gov/sites/default/files/USCIS/Outreach/PED _IPQc__ Deputy_ Chief_Julia_Harrisons _ Remarks.pdf. 
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Further, the Act and the relevant regulation do not support the position that an investment of 
proceeds of a third-party loan in a new commercial enterprise constitutes a contribution of cash, 
rather than indebtedness. Specifically, to classify an investment of loan proceeds as a contribution 
of cash would permit third-party loans that are secured by the assets of a new commercial enterprise. 
The -regulation and precedent decisions, however, specifically preclude such an arrangement. 

Also, Matter ofHsiung, 22 I&N Dec. 201,203-04 (Assoc. Comm'r 1998), held that assets securing a 
promissory note must be specifically identified as such and must belong to the investor personally. 
It further stated that the security interests must be perfected to the extent provided for by the relevant 
jurisdiction, the assets must be fully amenable to seizure by a U.S. note holder, they must have an 
adequate fair market value, and the costs of pursuing them must be taken into account. We find 
these requirements applicable even though that case happened to have involved a promise to pay the 
new commercial enterprise. Specifically, the definition of indebtedness is not limited to a 
petitioner's promises to pay a new commercial enterprise. The regulatory definition of "capital" 
precludes any indebtedness secured in whole or in part by the assets of the new commercial 
enterprise. As the new commercial enterprise would be unlikely to accept its own assets as security 
for a promise to pay itself, the definition must include third-party loans as indebtedness. 

The promissory note in which the Petitioner agreed to repay does not mention any security. 
In response to the Chiefs NOID, the Petitioner acknowledged that the loan is unsecured, noting that 
he owns 90 percent of the company and, thus, would have the discretion to forgive the loan. This 
position, however, does not explain how the unsecured loan put any of the Petitioner's own assets at 
risk; rather, it suggests that even if the loan had been secured, the Petitioner would have incurred 
little risk. 8 

In summary, the Petitioner borrowed the funds he invested through an unsecured loan. The 
regulations, case law, and a federal court decision support the interpretation that the proceeds of a 
loan constitute indebtedness and must be secured to be at risk. Accordingly, he has not shown that 
he has placed his own assets at risk. 

B. Lawful Source of Funds 

With respect to the source of the investment, the regulation at 8 C.F.R. § 204.6G)(3) provides: 

(3) To show that the petitioner has invested, or is actively in the process of investing, 
capital obtained through lawful means, the petition must be accompanied, as 
applicable, by: 

(i) Foreign business registration records; 

8 We do not suggest that we would categorically reject the proceeds of a secured loan from an investor's own company; 
rather, we are simply explaining the implications of the Petitioner's position. 
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(ii) Corporate, partnership (or any other entity in any form which has filed in any 
country or subdivision thereof any return described in this subpart), and 
personal tax returns including income, franchise, property (whether real, 
personal, or intangible), or any other tax returns of any kind filed within five 
years, with any taxing jurisdiction in or outside the United States by or on 
behalf of the petitioner; 

(iii) Evidence identifying any other source(s) of capital; or 

(iv) Certified copies of any judgments or evidence of all pending governmental 
civil or criminal actions, governmental administrative proceedings, and any 
private civil actions (pending or otherwise) involving monetary judgments 
against the petitioner from any court in or outside the United States within the 
past fifteen years. 

Initially, the Petitioner offered the promissory note he executed on behalf of 
for 

and tax returns 

which the cover letter identified as a subsidiary of A Corporate Business License for 
verifies that the Petitioner is the legal representative of the company, established in 

2002, which has registered capital of 200,000 Renminbi (RMB). Neither the license nor the tax 
returns confirm that it is a subsidiary of incorporated in 2004. 

As the money derives from that company is the source of the invested funds and we may 
examine its activities. The record contains a balance sheet for as of December 31,2014, six 
months after the Petitioner executed the promissory note. The document, however, lists no notes 
receivable under either current or long term assets.9 Moreover, the balance,sheet shows total equity 
as HK$1 ,000,000 (US$128,900). 10 Without financial statements showing its net profits, the 
Petitioner has not demonstrated that the company lawfully obtained the money it transferred to the 
NCE. As noted above, the Petitioner has not documented that the company for which he provided 
tax returns, is a subsidiary of Regardless, not 
transferred the funds to the N CE. 

A single balance sheet shows a snapshot of assets, liabilities, and equity on a single day, and is not 
probative of how accumulated its funds. The record does not contain any information about 
the level of business conducts. Assuming is a subsidiary, that company's tax 
returns do not demonstrate the lawful. source of the invested funds. First, the translations are not 

9 The long tenn bond investments did increase during 2014 by approximately HK$4, 187,862 (US$539,815), but a bond 
is a written promise to pay from a coinpany, government, or other institution. Barron's Dictionary of Accounting Tenns 
49 (3rd ed. 2000). The Petitioner is an individual. (We calculated the U.S. dollar amount as of December 31, 2014, at 
https://www.oanda.com/currency/converter/ and incorporated a printout into the record.) 
10 U.S. dollar amount calculated as of December 31, 2014, at https://www.oanda.com/currency/converter/, accessed on 
August 23,2016, and incorporated into the record of proceeding. 
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certified as accurate and complete as required. 11 Even considering these exhibits, in the five years 
ending in 2013 it earned annual net profits between RMB 365,990 ($59,861) and RMB 3,051,323 
($461,497), with that higher amount netted in 2010. 12 The record does not verify how much of these 
profits were reinvested and whether any of these funds passed to For the above reasons, 
the financial information for and does not resolve the lawful source of the 
funds transferred to theNCE. 

III. CONCLUSION 

In summary, the Petitioner has not demonstrated an at-risk investment of his own funds, and has not 
demonstrated that the funds were lawfully obtained. For the reasons discussed above, the Petitioner 
has not met his burden to establish eligibility for the immigration benefit sought. Section 291 of the 
Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). 

ORDER: The appeal is dismissed. 

Cite as Matter ofH-L-, ID# 10960 (AAO Nov. 7, 2016) 

II 8 C.F.R. § 103.2(b)(3). 
12 ' U.S. dollar amounts calculated as of the last date of the calendar year at https://www.oanda.com/currency/converter/, 
accessed August 23, 2016, and incorporated into the record of proceeding. 


