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The Petitioner seeks classification as an immigrant investor based on his financing of a specialty
grocery store in California. See Immigration and Nationality Act (the Act) section 203(b )(5),
8 U.S.C. § 1153(b)(5). This fifth preference employment based classification makes immigrant
visas available to foreign nationals who invest the requisite amount of qualifying capital in a new
commercial enterprise that will benefit the United States economy and create at least 10 full-time
positions for qualifying employees.
The Chief of the Immigrant Investor Program Office denied the petition, concluding that the
Petitioner had not demonstrated the lawful source of his funds.
The' matter is now before us on appeal. In his appeal, the Petitioner submits additional evidence
which he maintains addresses the Chief's concerns.
Upon de novo review, we will dismiss the appeal.
I. LAW

A foreign national may be classified as an immigrant investor if he or she invests the requisite
amount of qualifying capital in a new commercial enterprise. The commercial enterprise can be any
lawful business that engages in for-profit activities. The foreign national must show that his or her
investment will benefit the United States economy and create at least 10 full-time jobs for qualifying
employees. Section 203(b)( 5)(A) of the Act, as amended, provides that a foreign national may seek
to enter the United States for the purpose of engaging in a new commercial enterprise:
(i) in which such alien has invested (after the date of the enactment of the
Immigration Act of 1990) or, is actively in the process of investing, capital in an
amount not less than the amount specified in subparagraph (C), and
(ii) which will benefit the United States economy and c:t:eate full time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United
States (other than the immigrant and the immigrant's spouse, sons, or daughters).
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II. ANALYSIS
The Petitioner filed the Form I-526, Immigrant Petition by Alien Entrepreneur, indicating that he
was in the process of investing in a new commercial enterprise,
(the NCE). 1 The
Petitioner documented that, in 2014 and 20 15, he and his wife had executed checks on behalf of the
NCE and had routed funds through conduits in China into his U.S. dollar account and that of his
spouse. The Petitioner also provided sales contracts and receipts for the sale of two ofhis properties.
Further, he presented the business registration ofhis Chinese company,
which the Petitioner indicates provided dividends and
committed to lend funds towards the investment.
In response to the Chiefs request for additional evidence, the Petitioner explained that he did not
accept the loaned amounts from
and, instead, used the proceeds of an eminent domain
payment from
The Petitioner presented his lease of the property, the eminent domain
order, and remittance receipts for transfers of two payments from the city in August 2015. Finally,
the Petitioner submitted certificates of tax payments from several years relating to dividends that he
and his spouse received from
The Chief concluded the loan was outstanding at the time of filing and that the Petitioner had not
fully traced the path of the funds. On appeal, the Petitioner presents new statements for his foreign
account and affirms that if the source of funds is not acceptable, he will replace his investment with
funds drawn down on his credit line. As evidence of the credit line, he offers a May 2014 small loan
agreement. For the reasons discussed below, the Petitioner has not documented the lawful source of
his funds.
The regulation at 8 C.F.R. § 204.6(j)(3) states, in pertinent part, that:
To show that the petitioner has invested, o/ is actively in the process of investing,
capital obtained through lawful means, the petition must be accompanied, as
applicable, by:
(i)

Foreign business registration records;

(ii) Corporate, partnership (or any other entity in any form which has filed in any
country or subdivision thereof any return described in this subpart), and
personal tax returns including income, franchise, property (whether real,
personal, or intangible), or any other tax returns of any kind filed within five
years, with any taxing jurisdiction in or outside the United States by or on
behalf of the petitioner;
1

As the Petitioner has not stated or documented that the NCE will be doing business in a targeted employment area, the
minimum investment amount is $1,000,000. 8 C.F.R. § 204.6(f).
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(iii) Evidence identifying any other source(s) of capital; or
(iv) Certified copies of any-judgments or evidence ofall pending governmental
~ivil or criminal actions, governmental administrative proceedings, and any
private civil actions (pending or otherwise) involving monetary judgments
against the petitioner from any court in or outside the United States within
the past fifteen years.
A petitioner cannot establish the lawful source of funds merely by offering bank letters or statements
showing a deposit. 2 Without documentation of the path of the funds, he or she cannot meet the
burden of demonstrating that they are his or her own. 3 Unsubstantiated information is insufficient to
satisfy a petitioner's burden of proof. 4 Moreover, an unsupported letter indicating the number and
value of shares of capital stock held by a petitioner m a foreign business ·is also insufficient
confirmation of the source of invested funds. 5
The Petitioner no longer indicates that the loan from
served as the source of his
investment and the record contains no evidence that the company distributed the loan proceeds to
him. Accordingly, we will not consider the loan as the source of the investment funds. Rather, at
the eminent
issue are the Petitioner's sale of two properties, dividend distributions from
domain payments, and the credit line.
A. Property Sales and Dividend Distributions

The Petitioner provided evidence that he sold two properties in February and April 2014, but did not
supply any records confirming that he owned each property in full, free of any mortgage. While the
proceeds of these sales totaled Renminbi (RMB) 3,250,570 ($531 ,099), the ·record does not
document that the Petitioner received the entire amount. 6 Moreover, the record contains statements
from which he distributed funds to his conduits in
for the Petitioner's RMB account ending in
2014. This account does not reflect a deposit of the purchase price amounts, RMB 1,203,070 and
RMB 2,047,500, around the time oft~ese transactions.
In addition, the Petitioner has not verified when he acquired these properties, the amount he paid for
them, and the source of the monies used for the purchase. The Petitioner documented that he and his
in 2003 and 2006 totaling RMB 5,380,000 ($670,
spouse received distributions from
2

Matter of Ho, 22 I&N Dec. 206, 210-211 (Assoc. Comm 'r 1998); Matter of lzummi, 22 I&N Dec. 169, 195 (Assoc.
Comm 'r 1998).
3 !d.
4
Matter ofSoffici, 22 I&N Dec. 158, 165 (Assoc. Comm ' r 1998) (citing Matt~r of Treasure Craft of California, 14 I&N
Dec. 190 (Reg' ! Comm'r 1972)).
5
Ho, 22 I&N Dec. at 211.
6
Total U.S. dollar amount calculated at Oanda Currency Converter, https://www.oanda.com/currency/converter/ as of
the date of each sale.
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961). If any portion of these funds was used to purchase the properties, however, that amount
cannot be considered to also have been available in 2014 and 2015 as the source of the $910,000 the
Petitioner transferred to theNCE during those years.
Furthermore, regardless of the funds he used to acquire the two properties, the Petitioner has not
shown that the 2003 and 2006 dividends remained with the Petitioner and were liquid in 2014 or
2015. The Petitioner also received a distribution from
ofRMB 2,160,000 ($353 ,289) in
2013 and his spouse received one of RMB 820,000 ($133,258) in 2014. 8 As the record does not
contain any other evidence of income in these years, the Petitioner has not demonstrated that the full
amounts of the dividends were available for investment after living expenses. For the above reasons,
the Petitioner has not established that the full amount of the sale price of the properties and the
dividends were available for investment in 2014 and 2015.
B. Eminent Domain Payments
As stated previously, the Petitioner has indicated that a portion of his investment derived from the
proceeds of an eminent domain payment from
The Petitioner documented that he
entered into a lease with the bankruptcy administrator of
of
in 2013. In June 2015, the Office of
agreed to compensate users of that property RMB
3,396,001, with an initial payment of RMB 2,963 ,634. First, the agreement postdates the filing by
over a year and cannot corroborate the lawful source of funds acquired as of that date. Regardless,
the agreement notes that the Petitioner sublet the property to 13 tenants, who had all made
improvements for which they were owed compensation. The agreement states that the
office will pay the Petitioner "according to these circumstances, and the tenant and the party of
eminent domain distribute them to actual business operators through negotiation." Article 3 explains
how the funds are to be distributed, with RMB 345,967 going to 12 businesses and an additional
amount to a hotel. The chart that breaks down the 12 amounts, however, totals RMB 762,717. One
business alone,
is owed RMB 463,056. The Petitioner has not resolved these
inconsistencies with objective evidence. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988).
Article three does seem to reflect that the Petitioner was owed close to the 2,963 ,634 ($483,800)
initial payment. 9 A June 19, 2015, receipt lists the amount as RMB 2,072,904. While that amount
appears on the statement for the Petitioner' s account ending in
on June 19, 2015 , the Petitioner
transferred out RMB 516,500, RMB 603 ,928, and RMB 950,000 between June 23 and June 30 2015
(totaling RMB 2,070,428). Deposits ofRMB 890,000, RMB 2,000,000, and RMB 2,000,000 appear
7

Total U.S. dollar amount calculated at Oanda Currency Converter, https://www.oanda.com/currency/converter/ as of
the end of each tax year.
8
U.S . dollar amounts calculated at Oanda Currency Converter, https://www.oanda.com/curre ncy/converter/ as of the last
day of the relevant year.
9
U.S. dollar amount calculated at Oanda Currency Converter, https://www.oanda.com/currency/converter/ as of the
receipt date of June 19, 2015.
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on the statement on July 1, 2015. The Petitioner did not document the source of'these funds, from
which he began distributing amounts to conduits on July 7, 2015. Based on the inconsistencies and
withdrawals of the eminent domain distribution days after its deposit, the Petitioner has not
established that the funds are the source of his investment.
C. Credit Line
The Petitioner proposes to replace his investment with funds derived from his credit line if we find
that he has not shown the lawful source of the funds already invested. 10 A petitioner must establish
eligibility at the time of filing; a petition cannot be approved at a future date after the petitioner
becomes eligible under a new set of facts. 11 Therefore, a petitioner may not make material changes
to a petition that has already been filed in an effort to make an apparently deficient petition conform
to statutory or regulatory requirements. 12 At the time of filing, the invested funds did not trace back
to the credit line.
Regardless, while the credit line references a guaranty bond in Article 28, the amount is calculated in
a separate Application for Commercial Acceptance of A Draft and Discounting, which is not part of
the record. Thus, the Petitioner has not established the amount of the security for the line of credit.
As the Petitioner has-not demonstrated that his line of credit is sufficiently secured by his own assets,
he has not established that tracing the source of funds back to that account would show he made an
at-risk investment. 13
III. CONCLUSION
The Petitioner has not demonstrated that he is investing funds derived from a lawful source.
Accordingly, he has not met his burden to establish eligibility for the immigration benefit sought.
Section 291 of the Act, 8 U.S.C. § 1361; Matter o.fOtiende, 26 I&N Dec. 127, 128 (BIA 2013).
ORDER:

The appeal is dismissed.

Cite as Matter ofJ-D-, ID# 47876 (AAO Nov. 9, 2016)
If the full inv~stment amount remains dormant such that the Petitioner can remove all of these funds and replace them,
that situation would raise concerns as to whether the, Petitioner has placed those funds at-risk for purposes of job
creation. See Ho, 22 I&N Dec. at 21 0.
11
·
See 8 C.F.R. § 103.2(b)(12); Matter ofKatigbak, 14 I&N Dec. 45,49 (Reg'! Comm'r 1971).
12
See lzummi, 22 I&N Dec. at 175. That decision further provides, adopting Matter of Bardouille, 18 I&N Dec. 114
(BIA 1981 ), that we cannot "consider facts that come into being only subsequent to the filing of a petition." !d. at 176.
13
See Matter of Hsiung, 22 I&N Dec. 20 I, 203-04 (Assoc. Comm 'r 1998). That case held that assets securing a
promissory note must be specifically identified as such and must belong to the investor personally. It further stated that
the security interests must be perfected to the extent provided for by the relevant jurisdiction, the assets must be fully
amenable to seizure by a U.S. note holder, they must have an adequate fair market value, and the costs of pursuing them
must be taken into account. We find these requirements applicable even though that case involved a promise to pay the
new commercial enterprise.
10
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