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The Petitioner seeks classification as an immigrant investor based on an investment in 
a new commercial enterprise (theNCE). TheNCE owns and operates retail stores and 

is engaged in the leasing and sale of electronics and furniture under franchise agreements with 
See Immigration and Nationality Act (the Act) section 

203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth preference employment based classification (EB-5) 
makes immigrant visas available to foreign nationals who invest the requisite amount of qualifying 
capital in a new commercial enterprise that will benefit the United States economy and create at least 
10 full-time positions for qualifying employees. 

The Chief, Immigrant Investor Program Office (IPO), denied the petition. The Chief concluded that 
the Petitioner did not invest, and was not in the process of actively investing, in the NCE. He also 
found that she did not demonstrate that the NCE has or will create at least 10 jobs for qualifying 
employees as a result of her investment, or that she has or will be engaged in the management of the 
NCE. We summarily dismissed her appeal, determining that she did not specifically identify any 
erroneous conclusion of law or statement of fact for the appeal. 

The matter now before us is a motion to reconsider and motion to reopen. In support of her motions, 
the Petitioner submits additional evidence, and maintains that she has shown her eligibility for the 
immigrant investor classification. 

Upon review,. we will deny the motions. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in a new commercial enterprise. The commercial enterprise can be any 
lawful business that engages in for-profit activities. The foreign national must show that his or her 
investment will benefit the United States economy and create at least I 0 full-time jobs for qualifying 
employees. This job creation should generally occur within 2 years of the foreign national's 
admission to the United States as a conditional permanent resident. Specifically, section 
203(b )(5)(A) of the Act, as amended, provides that a foreign national may seek to enter the United 
States for the purpose of engaging in a new commercial enterprise: 
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(i) in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
amount not less than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full time employment for 
not fewer than 10 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United 
States (other than the immigrant and the immigrant's spouse, sons, or daughters). 

The implementing regulation at 8 C.F.R. § 204.6(e) includes the following definitions: 

Capital means cash, equipment, inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided that the 
alien entrepreneur is personally and primarily liable and that the assets of the new 
commercial enterprise upon which the petition is based are not used to secure any of 
the indebtedness. 

Employee means an individual who provides services or labor for the new 
commercial enterprise and who receives wages or other remuneration directly from 
the new commercial enterprise. . . . This definition shall not include independent 
contractors. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond, convertible debt, obligation, or any other debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. 

The regulation at 8 C.F.R. § 204.6G)(4)(i)(A) lists the evidence required to show the necessary job 
creation as follows: photocopies of relevant tax records, Forms I-9 (Employment Eligibility 
Verification), or other similar material for 10 full-time positions for qualifying employees. 
Alternatively, if the new commercial enterprise has not yet created the requisite 10 jobs, a petitioner 
must offer a comprehensive business plan demonstrating the new commercial enterprise's need for not 
fewer than 10 full-time employees. 8 C.F.R. § 204.6(j)(4)(i)(B). A comprehensive business plan as 
contemplated by the regulations should contain, at a minimum, a description of the business, its 
products and/or services, and its objectives. Matter of Ho, 22 I&N Dec. 206, 210 (Assoc. Comrn'r 
1998). Elaborating on the contents of an acceptable business plan, Ho, 22 I&N Dec. at 213 states 
that the plan should contain a market analysis, the pertinent processes and suppliers, marketing 
strategy, organizational structure, personnel's experience, staffing requirements, timetable for hiring, 
job descriptions, and projections of sales, costs, and income. The decision concludes: "Most 
importantly, the business plan must be credible." !d. 
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Finally, a motion to reconsider a decision must offer the reasons for reconsideration and be 
supported by any pertinent precedent decisions to establish that the earlier decision was based on an 
incorrect application of law or USCIS policy. 8 C.F.R. § 1 03.5(a)(3). A motion to reconsider is 
based on the existing record and the petitioner may not introduce new facts or new evidence relative 
to her arguments. A motion to reopen must state the new facts to be provided and to be supported by 
affidavits or other documentation. 8 C.F .R. § 103 .5( a)(2). However, any new facts must relate to 
eligibility at the time the petitioner filed the petition. See 8 C.F .R. § 103 .2(b )(1 ), ( 12); see also 
Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). A motion to reopen seeks a new 
hearing based on new materials, as opposed to a motion to reconsider which contests the correctness 
of the original decision based on the previous factual record. Compare 8 C.F .R. § 103 .5( a)(2) and 
8 C.F.R. § 103.5(a)(3). 

II. ANALYSIS 

We summarily dismissed the Petitioner's appeal as she did not submit additional documentation, 
offer any arguments, or point to any evidence in the petition to support her position that we erred in 
in dismissing her appeal of the Chief's decision. See 8 C.F.R. § 103.3(a)(l)(v). Similarly, on 
motion the Petitioner has not described any reasons or submitted evidence to show that we based our 
previous decision on an incorrect application of law or USCIS policy. We will therefore deny her 
motion to reconsider. See 8 C.F.R. § 103.5(a)(3). 

On motion, the Petitioner submits additional evidence, and maintains that (1) she has invested at 
least $500,000 in theNCE, 1 (2) her investment in theNCE has and will create jobs for 10 qualifying 
employees, and lastly, (3) that she is engaged in the management of theNCE. We agree that the 
Petitioner has demonstrated that she will be engaged in the management of the NCE through her 
position as the quality control manager for the based upon her job title, 
position description, and the staffing plan for the store provided on motion. See 8 C.F.R. 
§ 204.60)(5). However, the record, including materials that she offers on motion, does not establish 
that she has invested or is actively in the process of investing her own capital in theNCE, or that the 
requisite 10 jobs have or will be created as a result of her capital investment. We will thus deny her 
motion to reopen. 

III. CAPITAL INVESTMENT AT RISK 

The Chief denied the petition in part because the Petitioner's prospective investment arrangement 
with the' NCE did not appear to be a present commitment of funds. While the Petitioner had 
transferred $114,000 to the NCE, the transfer of the majority of her investment capital was 
predicated on the sale of real estate located in India. The record before the Chief did not 
demonstrate by a preponderance of evidence that the real estate could be sold or that the sale of the 
real estate would produce sufficient funding to the Petitioner to invest the requisite amount of 

1 
As the NCE is located in a targeted employment area, the required amount of capital is downwardly adjusted from 

$1,000,000 to $500,000. See 8 C.F.R. § 204.6(e). 
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capital. The regulation at 8 C.F.R. § 204.6(j)(2) provides that a mere intent to invest, or prospective 
investment arrangements entailing no present commitment, will not suffice to show that the 
petitioner is actively in the process of investing. The Petitioner must show actual commitment of the 
required amount of capital. 

New material provided on motion shows that the Petitioner sold real estate in India in June 2016 and 
transferred $249,980 to the NCE in October 2016. Additionally the Petitioner made other monetary 
transfers to theNCE in 2016 in the amount of $15,000, $6000, and $7000, respectively, bringing the 
total amount to $441,980 in transferred funds to the NCE. The petitioner provided a statement and 
evidence that sufficient funds are in the Petitioner's bank account in India and will be available for 
transfer in 2017 in order to complete the transfer of at least $500,000 in total to the NCE. The 
Petitioner indicates that the delay in the transfer of the funds is due to yearly limitations on currency 
transfers abroad that are imposed by India. While this new evidence demonstrates that the Petitioner 
may currently possess sufficient funds to be in the process of making the requisite capital investment 
in the NCE, we will explain why the record does not show that she was actively in the process of 
investing capital at the time of filing of the petition as required by section 203(b)(5)(A) of the Act. 

First, the funds that the Petitioner has provided to the NCE to date have been consistently 
characterized as loans to the NCE in its federal tax returns and other documentation submitted in 
support ofthe petition. For example, theNCE's IRS Form 1065, U.S. Return of Partnership Income, 
and California Form 568, Limited Liability Company Return of Income, for 2013 and 2014 each 
show a note payable to the Petitioner in the amount of $114,000 in Schedule L. Likewise, a 
February 2013 resolution by the majority members of the NCE indicates that its officers signed a 
promissory note for the benefit of the Petitioner in the amount of $114,000 in order to finance the 
acquisition of a new store. The regulation at 8 C.F.R. § 204.6(j)(2) states that the required 
amount of capital must be placed at risk "for the purpose of generating a return on the capital placed 
at risk." A debt arrangement between the Petitioner and the NCE does not constitute qualifying 
contributions of capital. See Matter of So.ffici, 22 I&N Dec. 158, 162 (Assoc. Comm'r 1998) and 
8 C.F.R. § 204.6(e). 

Second, the Petitioner provided documentation, including federal and state tax returns, and a 
September 2013 amended operating agreement, to establish that the NCE, a limited liability 
company, is owned by several other ipdivid~als. The Petitioner's statements convey her intention to 
ultimately become a member of the NCE, and two resolutions executed by the NCE members who 
hold m~jority ownership show that the Petitioner may be granted membership in the NCE at a future 
date. The February 2012 resolution states that membership will be granted to her "if and when her 
legal status changes to EB5 Investor." The August 2016 resolution states that she will become a 
member upon her "a) investing $500,000 in the business and b) receiving a valid working 
immigration status in the United States." The record does not demonstrate that the Petitioner hOlds 
an equity interest in the NCE, but rather is a creditor of the organization. Therefore, the funds she 
has transferred to the NCE are not capital invested for the purpose of generating a return. See 
8 C.F.R. § 204.6(j)(2) and 8 C.F.R. § 204.6(e). 
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For these reasons, the record does not demonstrate that the Petitioner was actively in the process of 
investing at risk capital in the NCE at the time of filing the petition as required by section 
203(b)(5)(A) ofthe Act. 

IV. JOB CREATION 

The NCE started doing business in 2003, and at the time the petition was filed in December 2013, 
owned several retail stores operating under franchise agreements with The petitioner stated 
in the initial filing that the NCE did not have any full-time employees prior to the transfer of her funds 
to the NCE, and that six jobs were created as a result of the opening of the store in 
CA. However, for the purpose of calculating job creation, that particular store is not legally 
distinct from the other stores that were already owned and in operation by the NCE. The NCE's 
federal tax returns reflect non.:.officer payroll in the amount of $797,788, and $616,873 for the years 
2013 and 2012, respectively. Although the record contains payroll documentation for theNCE which 
show that it employed a number of individuals in 2013, the Petitioner has not documented which 
positions were pre-existing prior to the Petitioner's transfer of funds to the N CE. 

On motion, the Petitioner states that she has created at least I 0 full-time positions at the 
store in CA, and provides a list of the employees. Four of the listed employees are the 
members who own the NCE and were employed by the NCE prior to her transfer of funds. The 
hiring dates of the other six employees cannot be d~termined from the evidence in the record. 

Additionally, the NCE's non-officer 2014 payroll fell by over half to $255,543 from the level of 
payroll expended by theNCE in 2013 and 2012, according to its federal tax returns. Therefore, it 
appears that the number of individuals employed by the NCE decreased, not increased, after the 
Petitioner's transfer of funds to the NCE.Z r v 

Moreover, the Chief noted in his denial that several of the employees on the payroll appear to be 
employed on a part-time basis given their level of compensation. Individuals must be employed on a 
full-time basis to be qualifying employees for EB-5 purposes. See section 203(b)(5)(A) of the Act; 
8 C.F .R. § 204.6(j)( 4 )(i). 

Ifthe NCE has not yet created the requisite 10 jobs, a petitioner must offer a comprehensive business 
plan demonstrating the NCE's need for not fewer than 10 full-time employees. See 8 C.F.R. 

2 
Although not argued by the Petitio~er, we note that theNCE realized a net profit in the 2 years prior to the filing of the 

petition and the transfer of the Petitioner's funds to theNCE. The regulation at 8 C.F.R. § 204.6(e) defines troubled 
business as a business that has been in existence for at least 2 years, has incurred a net loss for accounting purposes 
(determined on the basis of generally ~ccepted accounting principles) during the 12- or 24-month period prior to the 
priority date on the alien entrepreneur's Form 1-526, and the loss for such period is at least equal to 20 percent of the 
troubled business's net worth prior to such loss. Thus, theNCE is not a troubled business as defined by the regulation. 
Accordingly, the Petitioner may not be credited with maintaining jobs within the NCE. Simply maintaining the pre
acquisition level of employment in the NCE is not sufficient, unless the Petitioner shows that the pre-existing business 
qualifies as a troubled business. See Matter ofSoffici, 22 I&N Dec. 158, 167-68 (Assoc. Comm 'r 1998). 
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§ 204.6G)( 4)(i)(B). The Chief denied the pet1twn in part because the updated business plan 
submitted in response to his RFE added an investment in a restaurant franchise to the original 
business plan which focused solely on the investment in an store. A Petitioner must 
maintain his or her eligibility throughout the application process, which is from the time she files the 
petition until she receives lawful permanent resident status. Material changes to the investment 
arrangement require the filing 'of a new Form 1-526 petition. See 8 C.F.R. § 103.2(b)(l); see also 
Matter of Izummi, 22 I&N Dec. 169, 175-76 (Assoc. Comm'r 1998) (USCIS cannot consider 
materially different facts that come into being only subsequent to the filing of a petition). We agree 
with the Chief that the addition of the restaurant franchise in the updated business plan is an 
impermissible material change to the original business plan submitted in support of the petition. 

For these reasons, the Petitioner has n'ot established by a preponderance of the evidence that the 
NCE has met or will meet the employment creation requirements. Specifically, the Petitioner has 
not demonstrated that the requisite jobs have already been created as a result of her capital 
investment in theNCE. Alternatively, she has not submitted a business plan that is comprehensive, 
or that credibly demonstrates that her $500,000 investment will create, or that the NCE will need, no 
fewer than 10 new full-time positions. See 8 C.F.R. § 204.6G)(4)(i)(B). 

V. CONCLUSION 

The Petitioner has not demonstrated that we based our previous decision on an incorrect application 
of law or USCIS policy. We will therefore deny her motion to reconsider. See 8 C.F.R. 
§ 103.5(a)(3). We have also considered the evidence offered on motion. We evaluated this 
evidence, together with previously filed document<;ttion, and conclude that the Petitioner has not 
shown her eligibility for the immigrant investor classification. We will thus deny the motion to 
reopen. See 8 C.F.R. § 1 03 .5(a)(2). 

It is the Petitioner's burden to establish eFgibility for the immigration benefit sought. Section 291 of 
the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, the Petitioner 
has not met that burden. Accordingly, we will deny the motions. 

ORDER: The motion to reconsider is denied. 

FURTHER ORDER: The motion to reopen is denied. 

Cite :as Matter of A-J-C-, ID# 161624 (AAO Feb. 1, 2017) 
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