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The Petitioner seeks classification as an immigrant investor based on his investment in 
a new commercial enterprise (theNCE) that specializes in selling radio-control products 

and related services. See Immigration and Nationality Act (the Act) section 203(b)(5), 8 U.S.C. 
§ 1153(b )(5). This fifth preference classification (EB-5) makes immigrant visas available to foreign 
nationals who invest the requisite amount of qualifying capital in a new commercial enterprise that 
will benefit the United States economy and create at least 10 full-time positions for qualifying 
employees. 

The Chief of the Immigrant Investor Program Office denied the petition. 1 The Chief concluded that 
the Petitioner's investment was not at risk as the evidence of record characterized the infusion of his 
funds as a loan to the NCE, not the requisite contribution of capital. 

The matter is now before us on appeal. In support of his appeal, the Petitioner submits a brief and 
additional documentation, and maintains that the Chief erred in finding he did not invest at least 
$500,0002 of his own capital in theNCE. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national may be classified as an immigrant investor if he or she invests the requisite amount 
of qualifying capital in a new commercial enterprise. The commercial enterprise can be any lawful 
business that engages in for-profit activities. The foreign national must show that his or her 
investment will benefit the United States economy and create at least 10 full-time jobs for qualifying 
employees. This job creation should generally occur within 2 years of the foreign national's 
admission to the United States as a conditional permanent resident. Specifically, section 203(b)(5)(A) 

1 The Chief issued this decision subsequent to his adjudication of two motions to reopen of his previous denial of the 
petition due to abandonment in accordance with 8 C.F.R. § 103.2(a)(l3). 
2 As the NCE is located in a targeted employment area, the required amount of capital is downwardly adjusted from 
$1,000,000 to $500,000. See 8 C.F.R. § 204.6(e). 
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of the Act, as amended, provides that a foreign national may seek to enter the United States for the 
purpose of engaging in a new commercial enterprise: 

(i) in which such alien has invested (after the date of the enactment of the Immigration 
Act of 1990) or, is actively in the process of investing, capital in an amount not less 
than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full time employment for 
' not fewer than 10 United States citizens or aliens lawfully admitted for permanent 

residence or other immigrants lawfully authorized to be employed in the United 
States (other than the immigrant and the immigrant's spouse, sons, or daughters). 

The implementing regulation at 8 C.F.R. § 204.6(e) includes the following definitions: 

Capital means cash, equipment, inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided that the 
alien entrepreneur is personally and primarily liable and that the assets of the new 
commercial enterprise upon which the petition is based are not used to secure any of 
the indebtedness. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond, convertible debt, obligation, or any other debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. 

Also, the regulation at 8 C.F.R. § 204.6(j)(2) states, in pertinent part: 

To show that the petitioner has invested or is actively in the process of investing the 
required amount of capital, the petition must be accompanied by evidence that the 
petitioner has placed the required amount of capital at risk for the purpose of 
generating a return on the capital placed at risk. Evidence of mere intent to invest, or 
of prospective investment arrangements entailing no present commitment, will not 
suffice to show that the petitioner is actively in the process of investing. The alien 
must show actual commitment of the required amount of capital. 

U. ANALYSIS 

The Petitioner maintains that he has invested at least $500,000 in the NCE. In October 2012, he 
transferred $500,000 to the NCE, which he obtained through a personal loan from 

a company owned by a business associate located in However, based on the unresolved 
inconsistencies in the documentary evidence, the Petitioner has not shown that the infusion of the loan 
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proceeds in theNCE was a capital investment at risk, rather than a loan to the NCE. In addition, the 
record does not establish by a preponderance of the evidence that the $500,000 loan from 

was adequately secured by the Petitioner's assets, that his assets serving as loan collateral have 
a fair market value of at least $500,000, and are fully amenable to seizure by the note holder. 
Accordingly, we will dismiss the appeal. 

A. Capital Investment At Risk 

The business plan initially submitted with the petition characterized the "EB-5 Capital" as a long-term 
liability in the NCE' s Balance Sheet Projection, which was included in the section entitled, 10.0 
Financial Plan. The Petitioner subsequently provided an updated business plan, which is essentially 
the same as the prior business plan, with the exception of the addition of new revenue and expense pro 
forma data, an updated job creation timeline, and the removal of the Balance Sheet Projection that 
previously identified the assets, liabilities and owners ' equity of the NCE, in section 10.0 of the 
document. The Petitioner' s statement that he invested $500,000 in the NCE in October 2012 is 
inconsistent with financial documents in the record, specifically, the Balance Sheet Projection, which 
characterized the "EB-5 Capital ," totaling $500,000 by Year 5 of theNCE' s operation, as the NCE' s 
long-term liability, not shareholder equity. A debt arrangement between the Petitioner and theNCE 
does not constitute a contribution of capital. 8 C.F .R. § 204.6( e). 

On appeal, the Petitioner provides a letter from in which she acknowledged that her 
firm created both business plans. She also indicated that in the first business plan, she erroneously 
characterized $231,342 - an amount shown as "EB-5 Capital" for Year 1 in the Balance Sheet 
Projection- as a long terrn liability. She stated that the funds were the Petitioner's "investment into 
the business and not an EB-5 loan." Even if we were to accept her explanation, her letter does not 
establish that the remaining "EB-5 Capital" for Years 2-5, which totaled $268,658, was also the 
Petitioner's capital investment, rather than the NCE's long-term liability, as noted in the Balance 
Sheet Projection. 

The Petitioner provides other tax related materials on appeal to substantiate his position that he 
invested $500,000 in the NCE. These documents are internally inconsistent. For example, the 2013 
capital account end of the year figure as shown in the 2013 IRS Form 1065, Schedule K-1, Partner's 
Share oflncome, Deductions, Credits, etc., does not match the 2014 capital account beginning of the 
year figure, as listed in the 2014 California Schedule K-1 (568), Member' s Share of Income, 
Deductions, Credits, etc. Finally, the Petitioner has not submitted sufficient proof verifying his actual 
filing of the tax related documents at the state or federal level. 

\ 

The record shows that the Petitioner deposited a $500,000 cashier's check into the NCE's bank 
account in October 2012. However, the record does not show that theNCE subsequently used these 
funds. As discussed in Matter of Ho, 22 I&N Dec. at 210, to demonstrate that his capital is at risk, the 
Petitioner "must present some evidence of the actual undertaking of business activity; otherwise, no 
assurance exists that the funds will in fact be used to carry out the business of the commercial enterprise." 
While there are invoices and bills in the record, the Petitioner has not demonstrated that theNCE used 
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his funds to pay them. No evidence, such as copies of theNCE's monthly bank statements, has been 
provided to show how the NCE has used the funds or whether the funds remain available for use by 
theNCE, subsequent to the Petitioner's initial deposit in October 2012. The Petitioner has not shown 
if, or explained how, the,NCE will use the entire investment capital. As such, the Petitioner has not 
demonstrated that the $500,000 he provided is sufficiently at risk for purposes of generating a return 
on the capital. lzummi, 22 I&N Dec. at 179; see also AI Humaid v. Roark, No. 3:09-CV-982-L, 2010 
WL 308750 (N.D. Tex. Jan. 26, 2010). In light ofthe above, the Petitioner has not established that he 
has placed, or is in the process ofplacing, at least $500,000 at risk in theNCE. 

In summary, we find that the Petitioner has not shown that he invested or is in the process of investing 
at least $500,000 in the NCE as required by the regulation at 8 C.F.R. § 204.60)(2). He has not 
resolved the inconsistencies raised by the Chief with independent, objective evidence pointing to 
where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

B. Investment of Indebtedness 

As previously noted, the Petitioner's investment funds were obtained through a loan from 
The collateral for the loan is an apartment located in Russia, in which the 

Petitioner holds 50% ownership. He provided a real estate ownership certificate reflecting that the 
apartment has a total living space of 68.9 square meters. The Petitioner and his mother acquired the 
apartment in March 1994 from the Russian Government as part of a municipal real estate privatization 
program. 

The regulatory definition of "capital" includes indebtedness, as well as cash. In Matter of So.ffici, 22 
I&N Dec. 158, 162 (Assoc. Comm'r 1998), we stated that "indebtedness," namely proceeds from a 
third-party bank loan, "that is secured by assets of the enterprise is specifically precluded from the 
definition of 'capital."' So.ffici thus illustrates that when a petitioner's capital is derived from proceeds 
of a third-party loan, his financial contribution of those funds constitutes an investment of 
indebtedness, not cash, and he must therefore show that his personal assets sufficiently secure the 
loan. !d. 

1. Secured Loan and Collateral Assets Amenable to Seizure 

We found in Matter of Hsiung, 22 I&N Dec. 201 (Assoc. Comm. 1998), that if a petitioner invests 
indebtedness, to show that he has placed his assets at risk, he must demonstrate, among other things, 
that the assets securing the indebtedness are his, that the security interests are perfected, that the assets 
are amenable to seizure, and that the assets have an adequate fair market value to serve as collateral. 
!d. We further noted that a foreign property is acceptable security for a promissory note if the laws in 
the foreign country recognize and allow for the execution of an American court judgement to enforce 
the promissory note. A petitioner may alternatively show that the courts of that foreign country would 
themselves recognize and enforce the promissory note without the judgment of an American court. 
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In this case, under the terms of the loan agreement, the governing law is the law of California, which 
is also the agreed upon venue for any legal action. The Petitioner has not shown that the apartment, 
which is located in Russia, is fully amenable to seizure, because he has not demonstrated that the laws 
in Russia would recognize and permit the executiop of a California state court judgment, or that 
Russia would recognize and enforce the loan agreement absent a California state court judgment. ld. 
at 201. 

As the Petitioner's investment capital was derived from a third-party loan, he has invested 
indebtedness, which must be sufficiently secured with his own assets to qualify as "capital." 
See 8 C.F.R. § 204.6(e); Hsiung, 22 I&N Dec. at 203-04. However, as discussed, he has not 
demonstrated that he has placed his assets at risk, because he has not established that the security 
interests in the apartment are perfected, or that the assets are amenable to seizure. 

2. Fair Market Value of Loan Collateral 

·\ 

The Petitioner maintains that the apartment used as collateral for the loan is worth over $1,000,000. 
He also submitted a statement from his mother, the co-owner of the apartment, who indicates that the 
property is worth $1,300,000, that she resides in the apartment with her spouse, and that she has no 
objection to the Petitioner using his 50% interest in the property as collateral for the $500,000 loan. 
The loan agreement provides that an appraisal of the property will only be required by the lender upon 
his request after the closing of the loan. The only evidence of the value of the apartment is the 
statements of the co-owners of the property, who do not cite to any objective sources for their 
estimates regarding its fair market value. As such, the record does not show that the apartment had a 
fair market value of at least $1,000,000 so that the Petitioner's 50% interest in the apartment would be 
sufficient to secure the $500,000 loan. Accordingly, the loan proceeds do not constitute his assets or 
qualify as "capital" under 8 C.F.R. § 204.6(e). 

III. CONCLUSION 

The Petitioner has not established by a preponderance of the evidence that he invested or was in the 
process of investing at least $500,000 of his own assets in the NCE. Accordingly, he has not 
established eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). 

ORDER: The appeal is dismissed. 

Cite as Matter of 1-V-0-, ID# 165679 (AAO Feb. 10, 20 17) 
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