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The Petitioner seeks classification as an immigrant investor based on her financing of residential 
developments through a new commercial 
enterprise (the NCE). See Immigration and Nationality Act (the Act) section 203(b)(5), 8 U.S .C. 
§ 1153(b)(5). The NCE is affiliated with a U.S. Citizenship and Immigration Services (USCIS) 
designated regional center, This fifth preference classification makes immigrant 
visas available to foreign nationals who invest the requisite amount of qualifying capital in a new 
commercial enterprise that will benefit the United States economy and create at least 10 full-time 
positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition, concluding the Petitioner 
did not show that she invested or was actively in the process of investing at least $500,000 of her 
own capital in the NCE. 2 Specifically, the Chief found that the Petitioner' s contribution of proceeds 
of a 3,500,000 Renminbi (RMB)3 loan, which her spouse obtained, constituted an investment of 
"indebtedness," not cash, in theNCE. The Chief further determined that neither her nor her spouse ' s 
assets sufficiently secured the indebtedness, i.e., the loan. 

The matter is now before us on appeal. In support of her appeal, the Petitioner submits a brief, 
additional documentation, and maintains that the Chief erred in finding her contribution of loan 
proceeds constitutes an investment of indebtedness, rather than cash. In the alternative, she states 
that her spouse ' s undistributed profits, ownership interest in a Chinese company, and other personal 
properties adequately secured the 3,500,000 RMB loan. 

1 The authority to designate regional centers is based on section 610 ofthe Departments of Commerce, Justice and State, 
the Judiciary, and Related Agencies Appropriations Act of 1993, Pub. L. No. I 02-395, I 06 Stat. 1828 ( 1992), as 
amended. The purpose of the regional center framework is to encourage pooled immigrant investment in a range of 
business and economic development prospects within designated regional centers. This regional center model offers an 
immigrant investor already-defined investment opportunities . 
2 The minimum investment amount is $500,000 as the Petitioner has documented that the NCE is principally doing 
business in a targeted employment area . See 8 C.F.R. § 204.6(t). 
~ On January 23, 2014, the date the Petitioner' s spouse received the loan proceeds, 3,500,000 RM B was approximately 
$573 ,332. See https://www.oanda.com/currency/converter/, accessed on October 4, 2016, and incorporated into the 
record of proceedings. 
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Upon de novo review, we will dismiss the appeal. 

I. LAW 

A foreign national investor may be classified as an immigrant investor if he or she invests the requisite 
amount of qualifying capital in a new commercial enterprise. The foreign national must shov\' that his 
or her investment will benefit the United States economy and create at least I 0 full-time jobs for 
qualifying employees. Specifically, section 203(b)(5)(A) of the Act, as amended, provides that a 
foreign national may seek to enter the United States for the purpose of engaging in a new commercial 
enterprise: 

(i) in which such alien has invested (after the date of the enactment of the Immigration 
Act of 1990) or, is actively in the process of investing, capital in an amount not less 
than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full time employment for 
not fewer than 10 United States citizens or aliens lawfully admitted for permanent 
residence or other immigrants lawfully authorized to be employed in the United 
States (other than the immigrant and the immigrant's spouse, sons, or daughters). 

The implementing regulation at 8 C.F.R. § 204.6(e) defines "capital" and "invest": 

Capital means cash, equipment, inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided that the 
alien entrepreneur is personally and primarily liable and that the assets of the new 
commercial enterprise upon which the petition is based are not used to secure any of 
the indebtedness. All capital shall be valued at fair market value in United States 
dollars. Assets acquired, directly or indirectly, by unlawful means (such as criminal 
activities) shall not be considered capital for the purposes of section 203(b )(5) of the 
Act. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond, convertible debt, obligation, or any other debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. 

In addition, the regulation at 8 C.F.R. § 204.60)(2) explains that a petitioner must actually place his or 
her capital "at risk" for the purpose of generating a return, and that the mere intent to invest is not 
sufficient. USCIS Policy Memorandum PM-602-0083, EB-5 Adjudications Policy 5 (May 30, 2013), 
https://v..ww.uscis.gov/laws/policy-memoranda. 
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Finally, the regulation at 8 C.F.R. § 204.6G)(3)(i)-(iv) provides that to show a petitioner has invested, or 
is actively in the process of investing, capital obtained through lawful means, the petition must be 
accompanied, as applicable, by: 

(i) Foreign business registration records; 

(ii) Corporate, partnership (or any other entity in any form which has tiled in any 
country or subdivision thereof any return described in this subpart), and personal tax 
returns including income, franchise, property (whether real, personal, or intangible), _ 
or any other tax returns of any kind filed within five years, with any taxing 
jurisdiction in or outside the United States.by or on behalf of the petitioner; 

(iii) Evidence identifying any other source(s) of capital; or 

(iv) Certified copies of any judgments or evidence of all pending governmental civil or 
criminal actions, governmental administrative proceedings, and any private civil 
actions (pending or otherwise) involving monetary judgments against the petitioner 
from any court in or outside the United States within the past fifteen years. 

II. ANALYSIS 

According to the NCE's business plan, submitted in support of the Form I-526 petition, the NCE 
proposed to assemble up to $26,000,000 from 52 foreign national investors. Each investor, 
including the Petitioner, would invest $500,000, and become a limited partner holding a 1.538 
percent interest in the NCE. The NCE intended to lend the entire investment amount to 

to construct residential developments in Texas. 

The Petitioner has not submitted sufficient evidence to shO\v that she made an at-risk investment of at 
least $500,000 of her own funds in the NCE. She contributed the proceeds of a 3,500,000 RMB loan 
that her spouse obtained from For the 
reasons discussed below, the Petitioner contribution constitutes an investment of indebtedness, not 
cash. Because the Petitioner has not established by a preponderance of the evidence that her or her 
spouse's assets adequately secured the indebtedness, i.e., the loan, she has not established that she 
placed her own assets at risk. In addition, assuming arguendo that her spouse's assets, including 
undistributed profits and ownership interest in sufficiently secured the loan, she has not 
demonstrated that her spouse acquired his properties through lawful means. 

A Investment of Loan Proceeds 

On appeal, the Petitioner maintains that an investment of indebtedness, as contemplated in the 
regulation, is limited to an investment of a promissory note, i.e., a promise to pay or invest in a new 
commercial enterprise. She reasons that because she has invested loan proceeds, not a promissory 
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note, she has invested cash, not indebtedness, and that sqe need not show that her or her spouse's 
assets sufficiently secured the 3,500,000 RMB loan. 

As quoted above, the regulatory definitions of "capital" and "invest" preclude an investment of 
indebtedness secured in whole or in part by the assets of the new commercial enterprise. If 
indebtedness were limited to the Petitioner's promise to invest in the NC~, as she suggests, then the 
definition of "capital" would, in effect, mean the NCE's assets may not be used to secure her 
promise to invest in the NCE. As a business would be unlikely to accept assets it already owns as 
security for an investor's promise to invest, the regulation's specific prohibition of such an 
arrangement reveals that it contemplates more than the Petitioner's promise to invest in the NCE. 

I 

See 8 C.F.R. § 204.6(e). 

Moreover, the investment of cash obtained through a third-party loan, as is the case here, is not 
simply an investment of cash that needs no further examination. Instructive on this question is 
Matter of So.ffici, 22 I&N Dec. 158, 162 (Assoc. Comm 'r 1998), which includes a discussion about 
loans to the new commercial enterprise in that case. In addressing the new commercial enterprise's 
bank loan, after first noting that it, a corporation, was a separate legal entity from the investor, the 
decision states: 

[E]ven if it were assumed, arguendo, that the Petitioner and [the new commercial 
enterprise] were the same legal entity for purposes of this proceeding, indebtedness 
that is secured by assets of the enterprise is specifically precluded from the definition 
of "capital." 

!d. Thus, precedent exists for examining third-party loans as contributions of indebtedness, not as 
cash. See also United States v. 0 'Connor, 158 F. Supp. 2d 697, 704-05 (E. D. Va. 2001) (noting that 
if a petitioner invested loan proceeds, then he or she must show "that the debt is secured by the 
assets ofthe [petitioner], not ofthe commercial enterprise in which he or she is investing," and "that 
[he or she] is personally and primarily liable for the debt"). 

" 
Furthermore, the Petitioner has not presented legal authority in support of her interpretation that an 
investment of proceeds of a third-party loan, as is the case here, is an investment of cash. Under the 
Petitioner's rationale, she or her spouse could obtain a third-party loan, secure the loan with the 
NCE's assets, and invest the loan proceeds in the NCE. If we were to accept her position, in this 
scenario, we would conclude that she had invested cash and the loan proceeds met the regulatory 
definition of "capital." The regulation and precedent decisions, however, specifically preclude such 
a financing arrangement. See 8 C.F.R. § 204.6(e); see also So.ffici, 22 I&N Dec. at 162. 

The Petitioner has contributed to the NCE proceeds of a 3,500,000 RMB third-party loan that her 
spouse obtained from As she and her spouse are in a marital relationship, she may use her 
spouse's funds to invest in theNCE. However, because the investment funds derived from a third
party loan, she has invested indebtedness in theNCE. Consequently, for the loan proceeds to meet 
the regulatory definition of "capital," she must demonstrate by a preponderance of the evidence that 
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her or her spouse's assets sufficiently secured the loan. See 8 C.P.R. § 204.6(e). As discussed 
below, she has not made such a showing. 

B. Loan Security 

The Petitioner has not established that her or her spouse's assets sufficiently secured the 3,500,000 
RMB loan. Matter of Hsiung, 22 I&N Dec. 201, 203-04 (Assoc. Comm'r 1998), held that assets 
securing a promissory note must be specifically identified~ as such and must belong to the investor 
personally. It further stated that the security interests must be perfected to the extent provided for by 
the relevant jurisdiction, the assets must be fully amenable to seizure by a U.S. note holder, they 
must have an adequate fair market value, and the costs of pursuing them must be taken into account. 
We find these requirements applicable here even though that case involved a promise to pay a new 
commercial enterprise. Specifically, as discussed, the definition of indebtedness is not limited to an 
investor's promise to pay or invest in a new commercial enterprise. 

In this case, the Joan documents discussed the repayment of the loan, but did not demonstrate that 
the Petitioner or her spouse's assets adequately secured the loan. According to Resolutions of 
Shareholders' Meeting, advanced 3,500,000 RMB to the Petitioner's spouse. The 
document specified that "[t]he borrowed money shall be paid back by means of undistributed profits 
in 5 years," or "[i]f the profits are not enough, [the Petitioner's spouse] shall be personally 
responsible for the remaining balacne [sic] on time." The Loan Agreement similarly provided that 
durjng the 5-year Joan period, if the Petitioner's spouse "requests to distribute its 
distributable profits, shall make use of the distributed profit to repay this loan[.f' At the 
end of the loan period, "shall request [the Petitioner's spouse] to repay the loan by using 
personal assets under [his] name such as [his] shares of personal bank accounts, 
securities account, real estate ect [sic]." 

The submitted documents did not illustrate that the assets of the Petitioner or her spouse secured the 
3,500,000 RMB loan. Rather, the materials discussed the potential sources of repayments in the case 
of default. There is no indication that undistributed profits, the Petitioner's spouse ' s 
ownership interest in or his other personal properties served as collateral for the loan. 

did not place a lien or a 'claim on the referenced assets. In other words, the Petitioner has 
not perfected the security interest or shown that "a security interest has been recorded in any 
particular property." See Hsiung, 22 I&N Dec. at 203. Significantly, her spouse is not restricted 
from disposing or selling the listed properties, including his interest in during the 
pendency of the loan. 4 Therefore, there is no guarantee that these assets will remain in the 
Petitioner's spouse's possession during or after the 5-year loan term. See Matter of lzummi, 22 I&N 
Dec. 169, 192 (Assoc. Comm'r 1998). 

4 On appeal , the Petitioner submits a letter from an attorney in China, in which the attorney specifically stated that the 
Petitioner's spouse " is entitled to the disposal right of his personal properties." 
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Similarly, the record lacks sufficient evidence showing that potential future distributions will occur 
or they will sufficiently secure the 3,500,000 RMB loan. While financial documents 
included the business's profits, these figures can fluctuate. Undistributed profits are speculative and 
do not become a shareholder's assets until an actual distribution. Thus, the Petitioner has not 
demonstrated the fair market value of undistributed profits or her spouse's other 
properties, or established that these items adequately secured the $3,500,000 RMB loan. 

On appeal, the Petitioner presents a letter from an attorney in China, discussing the enforceability of 
the loan agreement. The attorney explained the "two methods of paying back the loan," either 
through undistributed profits, or the personal assets of the Petitioner's spouse, including, 
as stated in the loan agreement, his shares in his "personal bank accounts, securities 
account, real estate ect [sic]." The attorney concluded that if the Petitioner's spouse did not repay 
the loan, "the People's Court have [sic] the right to request that relevant institutions grant the 
People's Court access to the borrower's savings, bonds, stocks, reserve funds, etc., and accordingly, 
detain, freeze, transfer, change prices of his/her personal assets." 

-
The letter does not support a finding that the loan is secured. The attorney discussed whether the 
loan agreement is enforceable. Enforceability of a loan and whether the loan is secured are two 
different issues. A loan can be enforceable, but not secured. Such would be the case here. The 
attorney indicated that in the case of default, may ask the court to take possession of the 
Petitioner's spouse's properties. A lender's option to seek judicial assistance relates to the 
enforceability of an agreement, but does not necessarily demonstrate that the loan is secured with the 
borrower's assets. Here, based on the record as a whole, including specific language in the Loan 
Agreement, the Petitioner has not shown that either her or her spouse's assets secured the 3,500,000 
RMB loan, the proceeds of which she remitted to theNCE as capital investment. Consequently, she 
has not established she invested or is in the process of investing at least $500,000 of her own funds 
in theNCE. See 8 C.F.R. § 204.6(j)(2) (a petitioner must actually place his or her capital "at risk"). 

C. Lawful Source of Funds 

Assuming arguendo that undistributed assets arid the interest of the Petitioner's spouse in 
secured the 3,500,000 RMB loan, the Petitioner has not shown that her spouse obtained his 

.shares in lawfully. In 2002, the Petitioner's spouse invested 510,000 RMB5 in 
Two years later, in 2004, he invested an additional 2,040,000 RMB0 in the 

company, which changed its name first to then 
to Subsequently in 2012, the business dissolved 

5 On January I, 2002, 510,000 RMB was approximately $61,545.10. See https://www.oanda.com/currency/converter/, 
accessed on October 4, 2016, and incorporated into the record of proceedings. 
6 On January I, 2004, 2,040,000 RMB was approximately $246,178. See https://www.oanda.com/currency/converter/, 
accessed on October 4, 2016, and incorporated into the record of proceedings. 
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and merged into a second company that the Petitioner's spouse founded in 2010 with an 
initial capital contribution of 5,200,000 RMB. 7 

The Petitioner's spouse maintained that he funded his 2,040,000 RMB investment in 2004 with his 
income as a general manager for He acknowledged that he 
did not have evidence substantiating either his employment or his earnings. Statements made 
without supporting documentation have limited probative value and are not sufficient to meet the 
burden of proof in these proceedings. Soffici, 22 I&N Dec. at 165 (citing Matter of Treasure Craft 
ofCalifornia, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). 

Similarly, the Petitioner's spouse provided that his 5,200,00.0 RMB initial contribution in 
derived from his earnings from and its 
predecessors. He presented an Employment and Income Certificate that the director of 
finance department issued. Neither this certificate nor other items in the record contained 
information on his actual income. Rather, the certificate and his statement contained figures of his 
"Approximate Annual Income" between 2002 and 2009. The Petitioner has not established the 
accuracy of the listed amounts, or indicated what documentation, if any, her spouse or the director of 

finance department reviewed before offering these estimates. 

In addition, the Petitioner has not s,ubmitted evidence, such as bank records or tax returns, to 
illustrate that her spouse actually received any compensation from businesses that he owned, or for 
which he worked. See 8 C.F.R. § 204.60)(3) (requires business records, tax returns, and other 
documents to show the, lawful source of funds). Without corroboration, the Petitioner has not 
demonstrated that her spouse lawfully acquired his shares in Likewise, the Petitioner has 
not presented materials showing how her spouse acquired his other assets that she indicates secured 
the loan, including his personal bank accounts, securities account, and real estate. 

Furthermore, an unsupported letter indicating the number and value of shares of capital stock that an 
individual holds in a foreign business is insufficient to document the lawful source of funds. 
See Matter of Ho, 22 I&N Dec. 206, 211 (Assoc. Comm'r 1998); see also Izummi, 22 I&N Dec. at 
195; 8 C.F.R. § 204.6(j)(3). The Petitioner has submitted insufficient evidence to show that her 
spouse lawfully obtained his interest in which purportedly secured the 3,500,000 loan. 
Consequently, even assuming that the loan was adequately secured, the Petitioner has not established 
the lawful source ofthe loan proceeds she remitted to theNCE. 

III. CONCLUSION 

The Petitioner has not demonstrated by a preponderance of the evidence that she invested or is in the 
process of investing at least $500,000 of her or her spouse's funds in theNCE, nor has she illustrated 
the lawful source of the 3,500,000 RMB Joan proceeds. Accordingly, she has not established 

7 5,200,000 RMB was approximately $761,44 7 on January I, 20.1 0. See https://www.oanda.com/currency/converter/, 
accessed on October 4, 20 16, and incorporated into the record of proceedings. 
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eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of 
Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 

ORDER: The appeal is dismissed. 

Cite as Matter of L-J-, ID# 37023 (AAO Jan. 13, 2017) 
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