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The Petitioner made an investment into a new commercial 
enterprise (the NCE). The Petitioner now seeks classification as an immigrant investor pursuant 
to the Immigration and Nationality Act (the Act) section 203(b)(5), 8 U.S.C. § 1153(b)(5). This fifth 
preference (EB-5) classification makes immigrant visas available to foreign nationals who invest the 
requisite amount of qualifying capital in a new commercial enterprise that will benefit the United 
States economy and create at least 10 full-time positions for qualifying employees. 

The Chief of the Immigrant Investor Program Office denied the petition. The Chief concluded that 
the Petitioner did not document the lawful source of funds she remitted to the NCE, or show that she 
placed at least $500,000 of her own funds at risk. 1 

The matter is now before us on appeal. On appeal, the Petitioner maintains that the Chief violated 
her right to due process by issuing a notice of intent to deny (NOID) the petition, rather than a 
request for evidence (RFE). In addition, she indicates that she has presented additional evidence 
regarding the lawful source of the investment funds and proof of the transfer of the funds to the 
NCE. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 203(b)(5)(A) of the Act, as amended by the 21 51 Century Department of Justice 
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides 
classification to qualified immigrants seeking to enter the United States for the purpose of engaging 
in a new commercial enterprise: · 

1 In this case, the required amount of capital is $500,000 because the investment is in a targeted employment area. 
See KC.F.R. § 204.6(t). 
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(i) in which such alien has invested (after the date of the enactment of the 
Immigration Act of 1990) or, is actively in the process of investing, capital in an 
amount not less than the amount specified in subparagraph (C), and 

(ii) which will benefit the United States economy and create full-time 
employment for not fewer than 10 United States citizens or aliens lawfully admitted 
for permanent residence or other immigrants lawfully authorized to be employed in 
the United States (other than the immigrant and the immigrant's spouse, sons, or 
daughters). 

II. ANALYSIS 

A. Investment of Capital 

The regulation at 8 C.P.R. § 204.6G)(2) explains that a petitioner must place the required amount of 
capital at risk for the purpose of generating a return on the capital placed at risk. The regulation at 
8 C.P.R. § 204.6( e) defines "capital" and "invest" and states, in pertinent part: 

I 

Capital means cash, equipment, inventory, other tangible property, cash equivalents, 
and indebtedness secured by assets owned by the alien entrepreneur, provided that the 
alien entrepreneur is personally and primarily liable and that the assets of the new 
commercial enterprise upon which the petition is based are not used to secure any of 
the indebtedness. All capital shall be valued at fair market value in United States 
dollars. Assets acquired, directly or indirectly, by unlawful means (such as criminal 
activities) shall not be considered capital for the purposes of section 203(b )(5) of the 
Act. 

Invest means to contribute capital. A contribution of capital in exchange for a note, 
bond, convertible debt, obligation, or any other debt arrangement between the alien 
entrepreneur and the new commercial enterprise does not constitute a contribution of 
capital for the purposes of this part. 

,-
Evidence of mere intent to invest, or of prospective investment arrangements entailing no present 
commitment, will not suffice to show that a petitioner is actively in the process of investing. 8 C.P.R. 
§ 204.60)(2). A petitioner must actually commit the required amount of capital. The regulation lists the 
types of documents a petitioner may submit to meet this requirement. In addition, the full amount of the 
requisite investment must be made available to the business most closely responsible for creating the 
employment upon which the petition is based. Matter of Izummi, 22 I&N Dec. 169, 179 (Assoc. 
Comm'r 1998). 

2 
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The regulatory definition of "capital" includes indebtedness as well as cash. If a petitioner invests 
indebtedness, then his or her assets musf adequatt:1ly secure the indebtedness. When a petitioner's 
capital is derived from proceeds of a third-party loan, such is the case here, he or she has invested, 
not cash, but indebtedness. Consequently, the petitioner must demonstrate that his or her assets 
sufficiently secure the third-party loan to meet the regulatory definition of "capital." See 8 C.F.R. 
§ 204.6(e). 

1. The Loan 

The Petitioner states her investment funds derived from a loan of 3,500,000 renminbi (RMB)2 that she 
obtained from the , a 
company in which sh~ claims to h~ld a 40 percent ownership interest.3 A' 

dated 
December 18, 2012, indicates the Petitioner's ownership interest in the company secured the 
3,500,000 RMB loan. The further states that "if [the Petitioner] can't repay the loan when it 
is due, the Company can deduct compulsively the dividend that she should get." 

The is insufficient to show that the Petitioner's assets adequately secured the 3,500,000 
RMB loan. First, the Petitioner has not demonstrated the value of her ownership interest in 
or that the amount was sufficient to secure the loan. While she states that she holds a 40 percent 
interest in she has not established the value of her interest. Second, based on the evidence 
of record, we cannot determine the worth of the "unallocated profits" to which the refers, 
or know whether at the end of the 60 months, enough unallocated profits payable as dividends to the 
Petitioner will remain to cover the loan repayment. Dividends must be declared by the company and 
fluctuate according to the company's financial position. 

The Petitioner's capital is derived from proceeds of a third-party loan. However, she has not 
demonstrated that her assets sufficiently secured the loan. Thus, the loan proceeds do not meet the 
regulatory definition of "capital," and her remittance of the funds does not illustrate her investment 
of at least $500,000 ofher own funds in theNCE. See 8 C.F.R § 204.6(e). 

2. Capital at Risk 

A Petitioner must show that he or she has placed his or her own capital at risk, i.e., that he or she was 
the legal owner of the invested capital. Matter of Ho, 22 I&N Dec. 206 (Assoc. Comm 'r 1998). The 

2 Online resource shows that 3,500,000 RMB was approximately $556,781 on December 18, 2012, the date of the 
that the Petitioner maintains she secured the loan. See https://www.oanda.com/currency/converter/, accessed 

on December 20, 2016. 
3 The Petitioner's letter accompanying her initial filing states that the funds "derived rrom a loan of 3,600,000 RMB" 
rrom and that she "owns 4% of the company." However, the Articles of listed her ownership as 40 
percent. Furthermore, the stated that the Petitioner borrowed "three million five hundred thousand (CNY 
3,500,000) rrom the Company." These discrepancies in the Petitioner's letter appear to be typographic errors. 

3 
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Petitioner explained that her "relative wrote theNCE a check for $300,000 made out to theNCE." She 
provided a copy of a check in the amount of $300,000 from dated April 30, 2014, made out 
to theNCE, along with a copy ofthe NCE's bank statements showing the deposit of$300,000 into the 
its account on the same day. There is no evidence in the record that the Petitioner repaid or 
that the funds he paid to theNCE were, in fact, the Petitioner's funds. 

The Chief noted that the remaining $200,000 of required investment was not accounted for, and 
therefore, the Petitioner had not established that the minimum amount of investment, $500,000, had 
been deposited into the NCE's account. Addressing the Chiefs finding on appeal, the Petitioner 
submits a letter signed by stating that he deposited $225,000 into the NCE's bank 
account on the Petitioner's behalf on February 18, 2014. To corroborate his statements, the Petitioner 
provided a copy of theNCE's bank account statement evidencing a deposit of $225,000 on February 
18, 2014, along with a copy of a withdrawal/transfer receipt showing that transferred 
$225,000 on February 18, 2014, into theNCE's bank account. TheNCE's bank statement confirms a 
February 18,2014, incoming deposit of$225,000, which the Petitioner claims comprised part ofher 
investment capital. 

However, the Petitioner has not shown the $225,000 that deposited into theNCE's account 
was her money. The Petitioner maintains that she asked him to make the deposit to theNCE on her 
behalf since he had an established bank account in the United States, and that she planned to reimburse 
him for the portion of the investment that he had advanced for her. However, she has not provided 
evidence that she has repaid The record contains only three checks from the Petitioner to 

totaling $89,880. There is no indication that these checks served to r~pay the loan. Without 
evidence that the loan was repaid, we cannot conclude that the investment was made with the 
Petitioner's money. Therefore, the Petitioner has not demonstrated that she has invested or is in the 
process of actively investing at least $500,000 of her own capital in the NCE pursuant to the regulation 
at 8 C.F.R. § 204.6(e). 

Lastly, the Petitioner's account ending in shows 10 incoming wire transfer credits. 
Three of the credits are in the amount $49,985, and seven of the credits are in the amount $49,983, 
totaling $499,836. The required investment funds plus fees were $550,000. The funds credited to her 

account are less than the funds needed to complete her investment in the NCE. As 
such, the Petitioner has not established that she placed at least $500,000 of her funds at risk. · 

B. Lawful Source of Invested Funds 

To show that investment funds are from a lawful source, the regulation at 8 C.F.R. § 204.6(j)(3) lists the 
types of applicable items a petitioner must provide. These items include foreign business registration 
records, business or personal tax returns, or evidence of other sources of capital. A petitioner cannot 
establish the lawful source of funds merely by submitting bank letters or statements showing the deposit 
of funds. Matter of Ho, 22 I&N Dec. 206,210-11 (Assoc. Comm'r 1998); Matter oflzummi, 22 I&N 
Dec. 169, 195 (Assoc. Comm'r 1998). Without documentation of the path of the funds, a petitioner 

4 
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cannot meet the burden of demonstrating that the funds are his or her own funds. Ho, 22 I&N Dec. at 
210-11. 

1. Path of Funds 

The Chief found that the evidence of record does not establish that the Petitioner's invested capital was 
obtained by lawful means. The Petitioner maintains that her investment capital derives from a 
3,500,000 RMB loan that she obtained from a company in which she holds a 40 percent 
ownership interest.4 The record includes multiple remittances, dated from February 2013 through 
March 2014, in which funds transferred from account at the . 
(account ending in 1 to the Petitioner's account at (account ending in 
The Petitioner claims that she transferred funds from her account with ending 
in to individuals she identified as her attorneys-in-fact so that they could transfer the funds to her 
account in the United States. However, the record does not contain all ofihe actual transfer notices. 
Additionally, she has not provided evidence of the funds transferred from her account (that received 
the loan proceeds from , to her account (the account she identifies as the account from 
which the investment funds were transferred), or documentation establishing that the funds remained in 
her accounts from February 2013 through March 2014. 

2. Gift 

As noted, the Petitioner's investment funds derived from a loan from , allegedly secured by 
her ownership interest in the company. The Chief indicated that the Petitioner had not explained how 
she obtained 2,000,000 RMB to invest in in June 2004, which she stated comprised her initial 
investment in exchange for 40 percent equity in the company. The Chief requested that the Petitioner 
submit evidence to establish the source of the funds she used to purchase a share in In 
response, the Petitioner stated that she received the funds as a gift from her sister, She 
submitted a letter dated December 8, 2015, stating that "unconditionally gives [the Petitioner] 
RMB two millions [sic] as a gift to be used for setting up a company." The letter also ·states that the 
Petitioner "doesn't have to pay it back." We note that this letter was dated 11 years after the gift was 
purportedly given. The Chief denied the petition, in part, stating that the Petitioner had not established 
the source of the funds that gave her, which she claims she used to invest in 

On appeal, the Petitioner states that the 2,000,000 RMB gift came from her sister's accumulated 
earnings between 1996 and 2003. The Petitioner submits a salary table stating that her sister earned 
3,285,000 RMB during this period. While the table shows her combined income, it does not 
demonstrate that retained at least 2,000,000 RMB of her earnings to give to the Petitioner in 
or around June 2004. Specifically, the Petitioner has not provided evidence confirming that between 

4 The Chief noted that the amount credited to the Petitioner's account exceeded the loan amount by 729,394 RMB. On 
appeal, the Petitioner maintains that the amount exceeding the loan is a dividend payment derived from the Petitioner's 
ownership interest in the company. 

5 
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1996 and 2003, spent less than half of her income, saved the remaining wages, and then gifted 
the Petitioner 2,000,000 RMB.5 

In addition, the record does not persuasively establish that the Petitioner invested 2,000,000 RMB in 
in 2004. While the record does not contain a copy of the company's 2004 financial 

statements, statements for the beginning of 2011 indicate that "paid-in capital" was 
500,000 RMB.6 At the end of 2012, the paid-in capital was 5,000,000 RMB. There is no 
explanation as to why the paid-in capital would have been reduced to less than the Petitioner's 2004 
reported investment in the company, or why the paid-in capital increased by 4,500,000 RMB during 
the years 2011 and 2012. Furthermore, the paid-in capital reflected on the 2011 and 2012 statements 
raises questions as to the extent of the Petitioner's ownership in . If she paid 2,000,000 
RMB for a 40% ownership in 2004, the evidence does not reflect if or how the decrease in paid-in 
capital, as reflected in the 2011 statement, affected her ownership interest. 

As the Petitioner has not sufficiently shown the path of the funds she invested in theNCE or the source 
of the funds she used to purchase a share in , she has not persuasively demonstrated that she 
obtained her NCE investment capital through lawful means. See 8 C.F.R. § 204.60)(3). 

C. Employment Creation 

The Petitioner has not shown that theNCE has met the employment creation requirements. As theNCE 
has not yet created at least 10 full-time positions for qualifying employees, the Petitioner must provide a 

. comprehensive business plan demonstrating theNCE's need for not fewer than 10 qualifying full-time 
employees. See 8 C.F.R. § 204.6G)(4)(i)(B). A comprehensive business plan, as contemplated by the 
regulation, should contain, at a minimum, a description of the business, its products and/or services, 
and its objectives. Ho, 22 I&N Dec. at 213. Elaborating on the contents of an acceptable business 
plan, Ho states that the plan should contain a market analysis, the pertinent processes and suppliers, 
marketing strategy, organizational structure, personnel's experience, staffing requirements, timetable 
for hiring, job descriptions, and projections of sales, costs, and income. The decision concludes: 
"Most importantly, the business plan must be credible." !d. 

The Petitioner provided two business plans outlining a proposal to develop an international boarding 
school within an existing juvenile corrections facility. The school is designed to accommodate students 
in grades 9-12 with both boarding and day students. The plan includes financial projections and an 
estimated number of full-time staff and students. TheNCE projected that in 2015-2016, it would have 

5 The Petitioner indicated that the Chief improperly inquired about the source of funds her sister claimed to have gifted to 
her. She stated that the issue is "many steps removed from the actual investment in the NCE." Nonetheless, USCIS 
must be persuaded that the Petitioner's investment funds, from whatever source derived, were lawfully obtained. A 
simple statement that the investment was based on a gift made several years earlier does not meet the petitioner's burden 
of establishing that the initial source of the funds was lawful. 
6 Paid-in capital is the amount of capital "paid in" by investors during common or preferred stock issuances, including 
the par value of the shares themselves. Paid-in capital represents the funds raised by the business from equity. and not 
from ongoing operations. www.investopedia.com/terms/p/paidincapital.asp. 
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50 boarding students and 5 daytime students, requiring 25 full-time staff. In 2016-2017, the anticipated 
number of staff required grows to 40. However, the business plan lacks specific information on all of 
the positions that theNCE aimed to create. The business plan does not include 'job descriptions for all 
positions" or "its personnel's experience." See Ho, 22 I&N Dec. at 213. As discussed in Ho, to be 
'"comprehensive,' a business plan must be sufficiently detailed to pennit [us) to draw reasonable 
inferences about the job-creation potential." !d. at 212-13. We also note that the 

issued a license to theNCE on September 10, 2015, permitting 
a maximum of 23 residents. The Petitioner has not explained how the NCE will operate a boarding 
school that projects having 110 students in the 2016-2017 school year, while only holding a permit 
for 23 students. In light of these deficiencies, the Petitioner and the business plans do not credibly 
establish theNCE's need for not fewer than 10 full-time employees. The Petitioner thus does not 
satisfy the employment creation requirements set forth at 8 C.F.R. § 204.6G)(4)(i)(B). 

D. The Chiefs NOID 

On appeal, · the Petitioner maintains that the Chief erred in issuing her a NOID, and that he denied the 
petition on a basis not identified in the NOID. She states that the Chief should have instead issued an 
RFE. The regulation at 8 C.F .R. § 1 03 .2(b )(8)(iii) specifically provides that "[i]f all required initial 
evidence has been submitted but the evidence submitted does not establish eligibility, USCIS may ... 
notifY the applicant or petitioner of its intent to deny the benefit request and the basis for the proposed 
denial, and require that the applicant or petitioner submit a response within a specified period of time as 
determined by USCIS." It is, therefore, within the Chiefs discretion to issue the NOID as the Petitioner 
had not initially submitted sufficient evidence establishing her eligibility. We do not find that the Chief 
abused his discretion in this matter. 7 

Furthermore, the Petitioner contends on appeal that the Chief violated 8 C.F .R. § 103 .2(b )(8) by 
denying the petition on a basis not identified in the NOID. The cited regulation states, "[i]f the 
record evidence establishes ineligibility, the benefit request will be denied on that basis." ld. The 
Chief is not required to issue a request for further information for every potentially deniable issue in 
a case. If the Chief determines that the initial evidence supports a decision of denial, the regulations 
do not require solicitation of further documentation. Even if the Chief had committed a procedural 
error by not first issuing a RFE, it is not clear what remedy would be appropriate beyond the appeal 
process itself. The Petitioner has supplemented the record on appeal, and therefore it would serve no 
useful purpose to remand the case simply to afford the Petitioner the opportunity to supplement the 
record with new evidence. 

7 The Petitioner cites USC IS Interoffice Memorandum HQOPRO 70/2, Requests for Evidence and Notices of Intent to Deny 
(February 16, 2005), to support her assertion that the Chief erred in issuing her a NOlO. This InterOffice Memorandum, 
tfom the associate director of operations, provides guidance to service center directors on when to issue a RFE and a 
NOlO. However, we note that the memo is based on regulations that have been superseded. Furthermore, the memo 
clearly indicates that it created no substantive, procedural , or legal grounds on which an individual might rely. 
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III. CONCLUSION 

The Petitioner has not demonstrated that she placed at least $500,000 of her own funds at risk, 
documented the lawful source of all funds she invested in the NCE, or satisfied the job creation 
requirements. Accordingly, she has not established eligibility for the immigration benefit sought. 
Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). 

ORDER: The appeal is dismissed. 

Cite as Matter of J-Z-, ID# 32141 (AAO Jan. 27, 2017) 
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